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I.

EXECUTIVE SUMMARY

Proposition 12, the Prevention of Cruelty to Farm Animals Act, would do two things: (1)
place specific size requirements on the coops and cages used to contain egg-laying hens,
breeding pigs, and veal calves; and (2) ban all businesses from selling food products in
California that come from animals not raised in compliance with those sizes.1 If passed,
California businesses would have until 2022 to comply with Proposition 12.2 Proposition 12
requires a simple majority vote by the people to pass—i.e. more than 50% of all voters who
vote.3
A YES vote means farmers would be required to provide more space for egg-laying hens,
breeding pigs, and calves raised for veal, and California businesses would be banned from selling
eggs or uncooked pork or veal that came from animals housed in ways that did not meet these
requirements.
A NO vote means current space requirements for confining egg-laying hens, breeding
pigs, and calves raised for veal would continue to apply, and current laws for California
businesses selling eggs not meeting current space requirements for hens would remain in effect.4
II.

BACKGROUND
A.

Agriculture is a Major Industry in California

The California Department of Food and Agriculture (CDFA) reports that, with over $46
billion in agricultural income in 2016, California leads the nation in farming production.5 It
almost doubles Iowa in agricultural income, the nation’s second largest agricultural producer.6
Roughly two-thirds of the California agricultural revenues are derived from crops while the other
one-third of revenues are generated mainly by livestock commodities.7 In 2016, California
livestock production—dairy, meat, poultry and eggs—was valued at more than $10 billion.8
California also imports food; most of the pork and eggs Californians eat come from other states.9
CDFA is responsible for promoting California agriculture and overseeing animal health and food
safety. CDFA partners with county agricultural commissioners to conduct many of its
activities.10
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B.

Existing Law on Animal Cruelty

Cruelty to animals has been illegal in California and across the country for over a
century.11 California’s laws on animal cruelty are extensive, covering a wide range of behaviors
and types of animals, including farm animals.12 For example, anyone who keeps an animal in an
enclosed area is required to provide it with an exercise area and give it access to shelter, food,
and water.13 Depending on the violation, a person could be found guilty of a misdemeanor or
felony, punishable by fines or imprisonment.14 Moreover, public interest in the treatment of farm
animals is growing.15 In particular, public concern about keeping farm animals in cages and
crates has increased.16 For instance, many major grocery stores, restaurants, and other companies
are moving towards buying and selling food from suppliers that give farm animals increased
living spaces, such as only purchasing eggs from farmers who use “cage-free” housing for
hens.17 A growing public interest and concern for “fundamental decencies” for animals are what
led to Proposition 12’s predecessor, Proposition 2 (2008).18
In 2008, 68.5% of California voters enacted Proposition 2, which amended the Health
and Safety code to prohibit confining animals in ways that keep them from turning around freely,
standing up, sitting down, and fully extending their limbs.19 It became operative on January 1,
2015. Like Proposition 12, Proposition 2 targeted farm animals, including pregnant pigs, egglaying hens, and calves raised for veal.20 However, it did not provide specific square feet
requirements when it defined “confinement.” Rather, the size restrictions were based on animal
behavior, such as the ability to move freely.21 Amongst other things, opponents to Proposition 2
argued that the lack of specific size dimensions could not be implemented reasonably because
the standards were too vague, prompting litigation.22
On February 4, 2015, the U.S. Court of Appeals for the Ninth Circuit upheld Proposition
2. The court decided that Proposition 2 was not unconstitutionally vague because chickens have
a wing span and a turning radius that can be “observed and measured,” and, thus, any reasonable
person could determine the dimensions of an appropriate confinement that will comply with
11
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Proposition 2.23 According to the court, “[w]hile it may have been preferable . . . that an
enclosure for egg-laying hens must provide a specified minimum amount of space per bird, the
[Constitution] does not demand ‘perfect clarity’ or ‘precise guidance.’”24
Similarly in another case, opponents challenged Proposition 2 on other constitutional
grounds. Missouri and five other states sued in federal court to block Proposition 2, arguing that
it unconstitutionally conflicts with federal shipping standards for eggs and hinders interstate
commerce because of its impact on the market. The court dismissed the case for lack of
standing—i.e. the six states had no right to even initiate the lawsuit and the court did not decide
the substantive arguments.25 The states appealed, but the appellate court also concluded that the
other states failed to demonstrate how the law impacted them as states and their residents
collectively, rather than individual egg producers alone.26
More recently in 2017, Missouri and eleven other states bypassed the lower courts and
asked the U.S. Supreme Court directly to block Proposition 2 (now California Health & Safety
Code sections 25990-25994) based on those same arguments. The Supreme Court has invited the
U.S. Solicitor General to express its view on the case before deciding whether to hear the case.27
III.

PROPOSED LAW

Proposition 12 amends California Health and Safety Code Sections 25990-25993 and
adds Section 25993.1. The key changes would increase the minimum space requirements for
egg-laying hens, breeding pigs, and calves raised for veal and would ban the sale of products that
do not meet the new standards.28
Under current law, there is no set standard providing a specific amount of space that egglaying hens, breeding pigs, and calves raised for veal are required to have. Instead, the standard
for all animals is that they "must be able to turn around freely, lie down, stand up and extend
their limbs."29
Proposition 12 would require farmers to provide more space for egg-laying hens,
breeding pigs, and calves raised for veal.30 The changes would be phased in over the next several
years as follows:31
Starting in 2020: Egg-laying hens would be required to have 1 square foot of
floor space.32 Each calf raised for veal would be required to have 43 square feet
of floor space.33
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Starting in 2022: Egg-laying hens must be in cage-free housing.34 Breeding
pigs would be required to have 24 square feet of floor space per pig.35
In addition to providing specific area requirements for animals covered by the act,
Proposition 12 makes it illegal for businesses to knowingly sell eggs, liquid eggs, uncooked
pork, or veal that come from animals that are housed in ways that do not meet the new
requirements.36 This ban applies to products from both California and from out-of-state.37 The
ban would generally not apply to foods that contain the products as ingredients or toppings (such
as cookie dough or pizza).38
Violation of the sales ban or housing requirements would be a misdemeanor and those
found in violation of the sales ban could also be subject to a fine in civil court.39 The act permits
a "good faith" defense to actions brought under the act if a business owner or operator relied on
written certification from a supplier that the animal product they were purchasing came from a
facility that complied with act.40
It should be noted that Section 8 of Proposition 12 would permit amendment of the act
only by a vote of four fifths of both houses of the Legislature.41 Additionally, any amendment to
the act must be "consistent with and further the purposes" of the Act.42 These requirements will
make it difficult to amend Proposition 12, but do provide at least the slim possibility of
amendment without a return to the initiative process.
Section 9 of Proposition 12 provides that should any provision or application of the act be
found unconstitutional, then the parts that are not affected should remain in place.43 To that end,
Proposition 12 specifically states that any unconstitutional provisions are severable.44
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IV.

DRAFTING ISSUES

Section 6 of Proposition 12 would change the enforcement of existing law by adding
several provisions to California Health and Safety Code Section 25993.45 First, it requires the
CDFA to promulgate rules and regulations for the implementation of the act by September 1,
2019, but does not specify a source of funding for the endeavor.46 Second, it provides that any
person in violation of the act is guilty of a misdemeanor and is to be punished either by
imprisonment or by paying a fine not to exceed $1000.47 However, the act fails to specify who
the fine should be paid to. Perhaps this is one of the rules that CDFA would need to promulgate
in order to effectively carry out the act.
V.

CONSTITUTIONAL ISSUES
A.

Preemption

When a federal law and a state law conflict, the federal law will govern when: 1) it is the
expressed intent of the federal government that federal law be applied; or 2) when the federal law
and state law conflict in such a way that compliance with both is impossible.48 For example, in
Florida Lime and Avocado Grower, Inc. v. Paul,49 the Supreme Court evaluated the
constitutionality of a California statute that set higher standards for avocados than those set by
the United States Secretary of Agriculture.50 The statute also prohibited the sale and
45
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transportation of avocados that failed to meet the higher California standard.51 The Court found
that it was constitutional for California to have a standard for avocados that exceeded the
minimum federal standard because it meant the avocados met both the federal and California
standards.52 When compliance with both federal law and state law is possible, there is no reason
to displace the state law.53
Although Proposition 12 would set space requirement standards for egg-laying hens,
breeding pigs, and calves raised for veal that are higher than those of many other states or those
set by the United States Department of Food and Agriculture, Proposition 12 is unlikely to be
preempted unless there is a change in federal law that either expressly preempts the standards set
by Proposition 12 or a federal law conflicts with Proposition 12 in such a way that it is
impossible for a person to comply with both. Preemption issues may arise with H.R. 2887, a bill
currently before Congress which, if passed, would prohibit states from regulating those who
participate in interstate commerce unless they are physically present in the state.54
In the event that a federal law made any part of Proposition 12 unconstitutional, Section 9
of Proposition 12 provides that any unconstitutional issues are severable.55 This means that the
parts of Proposition 12 that are not found unconstitutional would still remain effective law as
long as they meet the severability test laid out in California law. Under California law as set out
in People's Advocate, Inc. v. Superior Court,56 severance is permitted only when the remaining
provisions are grammatically, functionally, and volitionally severable.57 This essentially means
that the remaining provisions must make grammatical sense, be able to function on their own,
and still be what the voters would have adopted once the invalid provisions are severed.
B.

Dormant Commerce Clause

State laws may be struck down if they violate the Commerce Clause of the United States
Constitution.58 This is the “dormant Commerce Clause” doctrine, which courts have inferred
from the text of the Constitution. Courts have interpreted the Commerce Clause to prohibit state
laws that protect state businesses at the expense of out-of-state businesses or unduly burden
interstate commerce.
Congress has the power to regulate interstate commerce. However, even if Congress has
not regulated a particular area of commerce, states cannot simply regulate interstate commerce as
they please.59 A state law is unconstitutional if it protects its own businesses by making it more
difficult for out-of-state business to sell in the state.60 Even if a state law applies equally to instate and out-of-state businesses, however, it is still unconstitutional if the burdens it places on
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interstate commerce outweigh its alleged benefits.61 Whether a burden will be tolerated depends
on the nature of the local interest involved and whether it could be promoted with a less
burdensome alternative.62
For example, it is lawful for Minnesota to ban the retail sale of milk in plastic,
nonreturnable, nonrefillable containers because the state law applies to milk in plastic containers
produced in Minnesota as well as milk imported from other states. The state law would violate
the Commerce Clause if it applied only to out-of-state milk containers or if it was otherwise
found to favor Minnesota milk products over out-of-state products.63 Likewise, California law
requires milk sold to contain a certain percentage of milk solids that federal law does not require,
which is allowed because California's stricter requirements apply equally to California-produced
milk and other states’ milk and so does not discriminate against or excessively burden interstate
commerce.64
Because Section 3 of Proposition 12 prohibits all farms from selling eggs, pork, or veal in
California that come from animals raised in “cruel” conditions, and not solely out-of-state farms,
it is likely constitutional as long as California’s interest in preventing animal cruelty and food
poisoning actually outweighs the burden it would place on interstate commerce.65 As mentioned
above, if Section 3 is found unconstitutional for any reason, it will be severed from the rest of
Proposition 12’s enactment.
VI.

POLICY CONSIDERATIONS
A.

Legislative Analyst’s Office Projected Fiscal Impact

Proposition 12 would likely have two economic impacts: an increase in consumer prices
for eggs, pork, and veal, and a small reduction in state government revenue. First, farmers will
have to remodel or build new housing for animals in order to comply—such as installing new
housing for hens, pigs, or calves raised for veal. As a result, the increased costs farmers will
incur are likely to be passed on to consumers who purchase the products. Furthermore, it may
take years for both in-state and out-of-state farmers who sell their product in California to
comply. If farmers cannot supply enough eggs, pork, or veal to meet the demand in California,
the decrease in supply would result in an increase in food prices until farmers can meet demand.
Second, because Proposition 12 could increase costs for some California farmers who
produce eggs, pork, and veal, some farmers may choose to reduce or stop production. This will
decrease state income tax revenues from these businesses in the future. A reduction likely would
not be more than several million dollars each year. Additionally, CDFA’s workload would be
increased in order to enforce Proposition 12. For example, monitoring farmers in California and
other states that sell to California to ensure that they properly house their animals and making
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sure the products sold in California comply with the measure’s requirements could cost up to $10
million annually.66
B.

Proponent’s Arguments

Proponents of Proposition 12 include the Humane Society of the United States, American
Society for the Prevention of Cruelty to Animals (ASPCA) and almost 500 California
veterinarians.67 Proponents of Proposition 12 focus on the prevention of cruelty, reduced risk of
salmonella, increased jobs, and a sensible strengthening of the anti-cruelty laws created by
Proposition 2 in 2008.68
Initiative proponents argue that Proposition 12 will reduce cruelty by preventing baby
veal calves, mother pigs, and egg-laying hens from the cruelty of being crammed inside small
cages for the duration of their lives.69 The ban on sales of both California and out-of-state
animals that are not raised in accordance with Proposition 12 housing standards is important,
because as the ASPCA observes in their comment on the initiative: "[p]rohibiting the importation
of animal products that were produced using these barbaric and unsafe methods protects farm
animals as well as California consumers who don’t want to support such cruel practices."70
Proponents also argue that Proposition 12 will improve food safety.71 Citing scientific
studies, proponents argue that cages are tied to Salmonella and food poisoning.72
Additionally, the Proponents argue that the initiative will help grow California's
economy. Proponents say that Proposition 12 will benefit small farmers and will also create
more jobs because cage-free farms are more likely family owned and need more workers than
the larger caged facilities.73 Large companies such as McDonalds, Taco Bell, Walmart, Safeway,
Burger King and Dollar Tree have committed to using cage-free products providing California
cage-free egg farmers with a market.74
C.

Opponent’s Arguments

Opponents of Proposition 12 include the Association of California Egg Farmers, Friends
of Animals, and People for the Ethical Treatment of Animals (PETA). Opponents argue that
Proposition 12 deceives voters because it would actually prolong the suffering of animals rather
than relieve it.75 The main thrusts of the opposition are discussed below.
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1.

Less space for chickens, more years of cages

Current California Health & Safety Code sections 25990-25994 require egg-laying hens
be able to “fully extend their limbs without touching the side of the enclosure or other egg-laying
hens.”76 Opponents argue Proposition 12 would repeal that voter-enacted law to allow egg
factories to provide each hen with less space to move around.77 Proposition 12 provides that egglaying hens have a usable floor space as required by the 2017 edition of the United Egg
Producers’ Guidelines.78 Those guidelines require a minimum of 1 square foot of usable floor
space per hen.79 In response, PETA states, “[w]e can’t and don’t consider it remotely humane to
confine birds to a miserly 1 square foot of space—and this wouldn’t even be required until years
in the future.”80 Opponents argue that Proposition 12 will not only reduce floor space for hens,81
but that it will also prolong the suffering of hens since compliance is not required until 2022.82
Some animal welfare groups claim California was supposed to be “cage-free” by 2015,
when Proposition 2 took effect.83 Coupled with the United Egg Producers’ Guidelines, however,
opponents argue Proposition 12 simply extends inhumane confinement until 2022.84 Opponents
maintain that the cages Californians voted to prohibit ten years ago are still in existence due to
errors in drafting Proposition 2.85 They say these errors include:
1. Never bothering to specify that egg-factory cages would be prohibited;
2. Neglecting to specify a minimum space required to comply with the law;
3. Refusing to heed the warnings that, if left uncorrected, Proposition 2 would fail exactly as

it has (i.e. “literally millions of egg-laying hens are still locked in battery cages
throughout California, even though voters were told they had outlawed those cages years
ago”).86
It is because of the alleged failure of Proposition 2 and the “false promises” of
Proposition 12 that has earned Proposition 12 the name “The Rotten Egg Initiative.”87 If
Proposition 12 is passed, opponents claim that the industry would not only be allowed, but it
would also be incentivized, to construct multi-level egg factories that provide hens with a mere 1
76
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square foot of floor space. Also, this measure would explicitly legalize battery cages until the
year 2022 even though voters thought they had outlawed cages back in 2008. According to
opponents, the bottom line is: Proposition 12 would immediately legalize battery cages
throughout the state.88
2.

Food will get more expensive

Opponents also argue that Proposition 12 will lead to a shortage of eggs because of its
restrictions on the industry, ultimately contributing to increased food prices. The National Pork
Producers Council believes "Livestock production practices should be left to those who are most
informed about animal care—farmers—and not animal rights activists. Additionally, changes in
housing systems, which come with significant costs that increase food prices, should be driven
by consumer purchasing decisions, not the agenda of any activist group.”89 The Association of
California Egg Farmers argues that California farmers have already spent millions to convert hen
housing systems to comply with Proposition 2, which ultimately raised egg prices by 30 percent
and shrunk California egg production by 35 percent. They argue Proposition 12 will raise egg
prices even higher, “making a popular, high-quality protein too expensive for many people.”90
Regulators will be required to adjust their focus from food safety to become the “meat police,”
and opponents believe that “you and all California consumers will have to pay for it.”91
3.

Proposition 12 is Unconstitutional

Opponents believe that Proposition 12’s efforts to control the behavior of out-of-state
farmers amount to unconstitutional deception.92 They argue that “pork farmers from across the
nation will be mandated to produce a ‘California only’ pork, making popular products like
bacon, sausage and ham much more expensive.”93 Opponents of the movement claim that “only
California has the chutzpa to impose the preferences of its voters on the rest of the country.”94
They allege that Californians, as socially conscious as they may be, do not have the right to
unduly burden interstate commerce with its unique social agenda.95
Furthermore, opponents stress that, “even in the highly unlikely event that these
constitutionally flawed provisions survive the inevitable years of legal challenges, Congress [will
advance H.R. 2887, which] would render all such interstate commerce regulation null and void.”
88
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H.R. 2887, as proposed, prohibits states from regulating those who participate in interstate
commerce unless they are physically present in the state.96 Opponents argue Proposition 12 is
meaningless because, if passed, H.R. 2887 would preempt it for constitutional reasons, as stated
above.
VII.

CONCLUSION

Proposition 12 attempts to remedy the shortcomings created by Proposition 2 by
providing specific size requirements for housing egg-laying hens, breeding pigs, and calves
raised for veal. It also bans the sale of products in California from animals that are not raised in
compliance with these new standards. Proposition 12 would require CDFA to promulgate rules
and regulations for implementation of the initiative, although it does not specify a source of
funding for implementation. Proposition 12 requires amendments be both consistent with the
act's purpose and receive a four-fifths vote of the legislature, this is likely to make amending
Proposition 12 difficult. Proponents contend that Proposition 12 is a necessary step towards
preventing animal cruelty and reducing the risk of food poisoning. Opponents contend that
Proposition 12 actually prolongs the suffering of farm animals, would raise the price of food, and
is unconstitutional.
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