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Chapter 1
Introduction

This Manual is designed to acquaint members of the judi-
cial branch of government, including both judges and court
managers, with the basic principles, ethical rules and practical
considerations that govern interactions with members of the
legislative branch of government.

Over the course of the last fifteen or twenty years, as state
courts around the country have become more involved in plan-
ning their own futures, judges and court managers have been
drawn into the legislative process with increasing frequency.
However, until the publication of this Manual, there has not
been a single, concise source to which judges and court man-
agers could turn to become familiar with the practical and ethi-
cal issues that arise when members of the judicial branch be-
come involved with legislative processes.

A national conference sponsored by the State Justice Insti-
tute and the National Center for State Courts on “Legislative-
Judicial Relations: Seeking a New Partnership” (National Cen-
ter for State Courts 1991) (SJI-89-04X-B-017)  recommended
the establishment of “educational programs that orient judges,
court managers, legislators, and legislative staff to the proce-
dures, perspectives, and problems of each other’s branches.”
Id., pp. 21-22.  This Manual, which is supported by a grant
from the State Justice Institute (SJI-99-N-039), is intended to
be a first step in providing the recommended education.

The remainder of the Manual is divided into four chapters:

• Chapter 2 reviews the differences and com-
monalities between legislative and judi-
cial processes.
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• Chapter 3 discusses separation of powers is-
sues that arise when judges and court
managers involve themselves in legisla-
tive matters.

• Chapter 4 highlights the general ethical rules
that govern judicial conduct in the con-
text of legislative processes.

• Chapter 5 contains a list of practical tips and
rules of etiquette that should be followed
as a matter of courtesy and respect for the
legislative process.

For those who wish to do additional reading on the subject
of judicial involvement in the legislative process, we have pro-
vided a partial bibliography of sources in Appendix A.

A twenty-minute Internet training course covering the con-
tents of the Manual is available on the Capital Center’s website
at www.mcgeorge.edu. We hope you will find these materials
to be of use, and we invite any comments, criticisms or sug-
gestions for improvement.
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Chapter 2.
Legislatures and Courts: Commonalities and Differences

A. Introduction

Judges resolve problems and disputes using well-defined,
mostly public processes that ensure interested parties a mean-
ingful opportunity to be heard and that promote decision-mak-
ing consistent with constitutional provisions, statutes, the com-
mon law, and rules of court.  Ideally, the judicial mind frames
an issue in light of existing law, and then reasons towards a
conclusion that is publicly defensible (and, in the case of ap-
pellate judges, is generally explained in a written opinion).
When a legal issue is unresolved, judges search for general
principles of law and analogous situations and precedents on
which to base a decision. These processes are appropriate for
the structure and function of the judiciary and for the type of
issues that are generally committed to the judicial branch (i.e.,
the resolution of individual disputes).

The processes employed in the legislative branch are quite
different.  Legislative fact-finding is not the same as judicial
fact-finding since legislators are more interested in creating
law to handle large classes of future issues or disputes than in
trying to resolve individual past disputes in light of existing
law.  Moreover, legislators have an obligation to respond to
democratic pressures while judges generally have an obliga-
tion to ignore democratic pressures and to decide cases in ac-
cordance with the law (particularly in the context of constitu-
tional adjudication).  The balancing of interests that may be
achieved through negotiation and compromise (which lies at
the very core of the legislative process), and the sometimes
arbitrary line-drawing that may result, is generally avoided in
judicial analysis and decision-making which prides itself on
resolving each case fairly in light of the law.  Finally, legisla-
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tors are usually more concerned about the final result than about
the process leading to that result, while principles of due pro-
cess lie at the very foundation of the judicial process.

Judges, court managers and others who are not familiar
with how a legislature works often find the legislative process
to be incomprehensible and/or frustrating because access to
the process does not seem to be guaranteed to all on an equal
basis  and principled reasoning and decision-making often seem
to take a back seat to political compromise and expediency.  It
is also popularly believed that campaign contributions some-
times are more important than policy.

This Chapter explores the commonalities and differences
between legislative and judicial processes so that you will bet-
ter understand how a legislature functions and better appreci-
ate its processes.  Understanding the commonalities and dif-
ferences will facilitate your involvement in legislative processes
because you will know what to expect and you will know what
others in the legislative process expect from you.

Many features of the legislative process will seem to be
familiar to you both because of your general knowledge and
education and because the processes seem, on their face, to be
similar to judicial processes.  However, the differences are
much greater than the similarities, and part of the challenge in
working in the legislative process is to understand that what
may seem to be a similarity is actually a difference.

B. Vaguely Familiar Features of the Legislative Process

1. The Language of the Law

The first familiar feature is that the legislative process ap-
pears to be focused on the language of the law – statutory lan-
guage and constitutional amendments.  Virtually all of a
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legislature’s formal processes are designed to facilitate con-
sideration of statutory or constitutional language.  Parliamen-
tary procedures regulate when a bill can be introduced, what
committees a bill must be referred to, when amendments to a
bill can be considered, and what vote requirements a bill must
satisfy (e.g., majority or two-thirds).  Along the way, com-
mittees and caucuses produce written analyses of a bill that
explain its provisions.  In light of these processes, the impres-
sion may be generated that the language of bills and how a
bill fits into existing law is the most important thing on the
legislature’s collective mind.

This appears to be similar to the judicial process which
similarly focuses its attention upon language in constitutional
provisions, statutes and judicial opinions.  Justice Felix
Frankfurter’s famous call to his Harvard students to “READ
THE STATUTE, READ THE STATUTE, READ THE STAT-
UTE!” as the three most important rules of statutory interpre-
tation suggests the preoccupation with language that charac-
terizes legal reasoning in the context of legislation.

Appearances can be deceiving.  While a legislature’s pro-
cesses are designed to facilitate passage of bills and to permit
a focus on language, legislators themselves may have very
little interest in the precise language used in a bill.  For legis-
lators, the important questions more often than not relate to
whether there is a problem, whether the bill in general terms
addresses that problem, what the actual consequences will be
if a bill is passed, and a bill’s political implications.  Legisla-
tors generally assume that experts in bill drafting (e.g., the
legislative counsel’s office or a lawyer consulting with the
proponent of the bill) will have taken care of the technical
details and that committee staff, working with the author and
proponent, will work out any language problems or bring any
remaining problems to the committee’s attention.  Remember
that most legislators are not lawyers, and legislators may not
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have the same fascination that lawyers and judges have with
fine points of statutory interpretation.

Thus, although the text before a legislative committee looks
like the sort of thing that judges deal with routinely in their
work, legislators and a legislative committee are likely to treat
the text very differently from the way a court treats the text.
We will expand on the differences below.

2. Public Hearings, Witnesses and Testimony

Like the judicial process, the legislative process conducts
some of its business in public hearings where witnesses testify
and may be asked questions by legislators.  Occasionally, leg-
islative witnesses are required to take an oath to tell the truth
(although legislative committees usually dispense with oaths
from witnesses).  Testimony at public legislative hearings is
one common way in which judges may become involved in
the legislative process.

The similarity between a legislative and judicial hearing
pretty much ends by saying that both types of hearings are
usually public, there are witnesses who deliver testimony, and
the witnesses can be asked questions.  The differences between
legislative and judicial hearings far outweigh the similarities,
and the differences will be explored below.

3. Rules of Procedure

Legislative processes, like judicial processes, are shaped
by rules of procedure.  Legislative rules regulate such things
as when bills may be introduced, how many bills may be in-
troduced, how many subject matters may be dealt with by a
single bill, who decides to which committees a bill will be
referred, and how many votes are required to pass a bill.  Some
committees may have written rules of procedure for how hear-
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ings are to be conducted, and most committees at least have
relatively well-known practices (well known, at least, to the
professional lobbyists who regularly appear before the com-
mittee).

The presence of these parliamentary rules of procedure may
give the impression that the legislature, like a court, is first and
foremost concerned with adherence to principles of due pro-
cess.  To a limited extent, this is true.  Legislators have a gen-
eral concern that their processes are perceived to be open to the
public and that there is a measure of equal access.

However, unlike many judicial rules of procedure, rules of
procedure in a legislature can almost always be waived.  The
power to waive rules technically resides in the entire legisla-
tive body, but it often is exercised solely in the discretion of
the leadership.

The ability to waive rules seemingly without limitation may
suggest to an outsider that the rules of legislative procedure are
virtually useless.  Not so.  For ordinary, run-of-the-mill legis-
lation, the rules of procedure are generally followed strictly.
Legislative deadlines must be met, and legislators are required
to stay within the rules.  Waivers of rules are generally seen
only with respect to very important bills that are of special
interest to the entire legislature and the leadership.  It is with
respect to these type of important bills, bills that usually are of
importance to major interest groups and the public, that rules
can be waived permitting fast action, often late in a legislative
session.

The power to waive rules of procedure to permit action on
important legislation needs to be viewed in the context of the
legislature’s primary focus upon the substance and politics of
a bill.  For a legislator, it is generally more important for a
good piece of legislation to be enacted than it is for procedural
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regularities and legislative deadlines to be strictly followed.

C. Why Does the Legislature Do It That Way?

Many of the processes routinely employed in the Legisla-
ture have no counterpart in the Judicial Branch and may seem
to be “illegitimate” in some way (at least by comparison to
judicial processes) or arbitrary.  However, there are reasons
for the differences.  The differences reflect the fundamentally
different goals, interests and needs of the Legislative Branch.

1. Delegation to Staff

A legislator’s day is often packed with meetings and ap-
pearances, from breakfast through dinner:  Meetings with con-
stituents, meetings with lobbyists, meetings with other legis-
lators and staff, committee meetings, meetings with potential
campaign donors, and appearances and speeches at a wide range
of events.  Most legislators will tell you there simply is not
enough time in the day to attend all of the meetings and events
on the calendar.  As a result, legislators must rely quite heavily
upon staff and may delegate substantial discretion on the de-
tails of legislative matters to staff.  Staff does not have total
freedom of action, of course, and final decisions are made by
the legislator and not by staff.  But one sign of a good staffer is
his or her ability to speak with a high degree of confidence
about what his or her boss would find acceptable or unaccept-
able.

The degree of delegation to staff in the legislative branch
is significantly higher than that found in the judicial branch.
Most trial judges do not have law clerks to whom they can
delegate research functions, and even appellate judges with
such staffs must ultimately make their own decisions.  Law
clerks and judicial staff provide assistance to the judge; they
do not substitute their judgment for the judge’s.
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The legislative reliance upon staff means that judges and
court managers may sometimes find themselves dealing with
staff instead of with legislators.  If this occurs, it should not be
viewed as a sign of disrespect.  It may simply reflect the prac-
tical realities of a legislator’s calendar.  Moreover, a detailed
discussion with staff may, in the long run, be much more pro-
ductive than a discussion with a legislator (who may have del-
egated work on the details to staff).

On the other hand, developing good relations with indi-
vidual legislators is an important part of lobbying and the leg-
islative process.  There will certainly be times when a judge or
court manager needs to raise issues directly with a legislator,
and legislators will often be willing to meet with judges and
court managers on important issues.

2. Who Writes the Statutes?

As noted above, legislatures, like courts, work with statu-
tory language, but a legislator’s focus is more likely to be on
the policy and less on the details of drafting.  This raises the
question, “who actually writes the statutory language?”

Statutory language usually originates in a vague idea for
legislation.  Ideas for legislation come from many sources:
legislators, legislative staff, governmental agencies, private
interests represented by lobbyists, newspapers and mass me-
dia, and constituents.  Sometimes, ideas for legislation come
from judicial opinions themselves which may be brought to a
legislator’s attention by interested parties.  Legislators usually
come into office with a set of ideas or an agenda which was
the basis of their campaign, and legislators spend a great deal
of their time listening to the public and to lobbyists for other
ideas.  Legislative staffers also spend a substantial amount of
their time learning about issues and scanning the environment
for problems that might be addressed by legislative solutions.

Chapter 2.  Legislatures and Courts:
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How does an idea for legislation get turned into a bill?  A
few legislators and legislative staff do their own drafting.  Usu-
ally, however,  it is not an efficient use of their time to draft
statutes.  There are any number of other experts who can do the
initial drafting, and since the vast majority of proposed bills
are never enacted, a legislator probably does not want to spend
valuable staff time working on drafting issues.  Instead, a leg-
islator may request that the office of legislative counsel pre-
pare language to address the problem identified by the legisla-
tor or may request that an interested organization assist in draft-
ing language.

Legislators are also besieged by lobbyists representing
public and private organizations with proposals for bills.  These
organizations usually come to a legislator with a complete pack-
age: an idea, supporting information and a draft bill.

The important thing to understand is that legislators them-
selves are probably focused more on the “big picture” of legis-
lative proposals – whether there is a problem to be solved, what
type of solution is being proposed, who supports and opposes
the legislation, and the politics of the bill — than upon the
details of the statutory language.  This is not because legisla-
tors do not care about drafting details.  It is because in the
overwhelming number of cases, the legislator’s time must be
spent working on generating support for the big picture and
overcoming opposition.  In the context of this vote-gathering
process, drafting details are important only insofar as they af-
fect votes.  Moreover, there are quite a few experts and inter-
ested parties who will be looking closely at the statutory lan-
guage and who will raise possible problems  in letters of sup-
port or opposition or in private discussions with legislative staff.

The judicial branch prides itself on attention to details.
Judges do not delegate the task of sweating the important de-
tails to staff.  Even at the appellate level where judges are as-
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sisted by law clerks in drafting opinions, the final work prod-
uct bears the signature of the author who is ultimately respon-
sible for everything in the opinion.

When judges and court managers participate in legislative
deliberations, this difference in attention to drafting details can
cause problems.  What may appear to a judge to be a major
ambiguity creating interpretive problems for the courts, may
appear to a legislator as a minor point to be dealt with, if at all,
by staff.  Both the judge and the legislator may be right.  There
may be a significant ambiguity that will create problems for
the courts; but from a legislator’s perspective, the ambiguity,
even if not corrected, may not be a sufficient reason to stall the
legislative process.  Moreover, deliberate ambiguity can be a
useful tool for legislators who may need to mollify groups with
divergent interests and perspectives.

There is an easy way of avoiding a clash with a legislator
over drafting details: Discuss drafting issues with the commit-
tee staff or a legislator’s staff before the next public hearing so
that staff will have an adequate opportunity to brief the mem-
bers regarding the drafting issue.  Drafting details should, if at
all possible, be worked out  privately.  A public hearing is
generally not the best place to engage in what usually deterio-
rates into a failed attempt at group drafting.

3. What’s the Purpose of a Committee Hearing?

Legislative committees and subcommittees hold public
hearings where witnesses are permitted to testify and respond
to questions from legislators.  As noted above, that is about
where the similarity between a legislative hearing and judicial
hearing ends.

A judicial hearing, and the briefs and other documents filed
in anticipation of a judicial hearing, is the primary basis of
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communication between the parties and the court and is de-
signed to give the parties the primary opportunity of present-
ing their positions and to give the court the best opportunity of
learning about the dispute.  Judicial decisions are then based
upon the written filings and the record made at the hearing.

A legislative hearing has very different goals.  A legisla-
tive hearing is not intended to be the primary mode of commu-
nication between legislators and interested parties.  In fact,
most of the communications and virtually all of the really im-
portant communications have taken place before the hearing
in discussions among the interest groups and between interest
groups and individual legislators and their staffs.  It is during
these private discussions that problems are raised, negotiations
take place and compromises are struck.  It is in the course of
these private meetings where votes are sought and counted.  In
most instances, the votes of committee members are already
known before the committee meets in public.

Since most of the important discussions have already taken
place, and the votes have already been counted, what is the
reason for holding a public hearing?  First, it gives proponents
and opponents a chance to present their views in public in a
setting where the public (through the media) can see the argu-
ments side-by-side.  Second, it gives the legislators a conve-
nient opportunity publicly to align themselves with proponents
or opponents.  Third, in some instances, it gives legislators an
important opportunity to ask questions in a public setting.
Sometimes, the public setting can affect votes (just as oral ar-
gument can sometimes, but not often, affect the votes on an
appellate court).

However, because the content of legislative hearings of-
ten does not affect any votes and because of the incredible
volume of business which most legislative committees face,
legislative hearings on a bill are often short affairs, and the

Page 12

Chapter 2.  Legislatures and Courts:
Commonalities and Differences



committee chair may encourage witnesses simply to state their
name, the organization they represent and the organization’s
position without giving much or any explanation.  Moreover,
many if not most of the committee members may actually miss
the hearing and appear only for the vote (and in some states,
members may vote without even showing up for the hearing
by calling in a vote after the hearing has concluded).

These characteristics may breed cynicism about the legis-
lative hearing process.  But the cynicism is somewhat mis-
placed.  The legislative process is deliberately designed so that
most decisions can be made in private discussions and forums
where negotiation and compromise is more likely.  Unlike a
judicial proceeding, the public hearing in the legislative pro-
cess is not designed to be the center-piece of a process where
decisions are made “solely on the merits” of information pre-
sented at the hearing.

This does not mean that legislative hearings are useless or
mere political theater (and, in any event, there is nothing “mere”
about political theater to representatives who work in a very
political process).  Thus, witnesses at legislative hearings
should treat the hearing process with respect, even if partici-
pation is limited to stating your name, your organizational af-
filiation and your organization’s position.  It is worth remem-
bering that anything you may present orally at a public hear-
ing could also be presented in writing or could be communi-
cated to legislative staff or to legislators in meetings prior to
or after the hearing.

4. Private Meetings with Legislators and Staff

Much of the productive work with a legislature occurs in
the context of private meetings with legislators and/or legisla-
tive staff.  There is more time in private meetings to develop
the sense of personal confidence and trust that is absolutely
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essential to the smooth functioning of the legislative process.
The private setting  encourages frank discussions about the
advantages and disadvantages of legislation and is the best time
to raise questions about drafting details.

There is no real counter-part in the judiciary to the private
meeting process in a legislature.  Judges are generally forbid-
den to hold ex parte meetings with one side to a dispute in
court.  In the legislature, by contrast, ex parte meetings are
much more common than meetings with all interested parties.

For judges and court managers, the most important legis-
lators in general are the leaders of the two houses, the leaders
of the party caucuses, and the chairs and members of the judi-
ciary-related committees (in some states, there is a single ju-
diciary committee in each house; in other states, there are two
judiciary committees in each house, one for civil matters and
one for criminal matters).  These are the people who have the
most power to move or stall judiciary-related bills.  A well-
orchestrated lobbying effort by the judicial branch will invari-
ably involve “get acquainted” meetings with these legislative
leaders.  Depending on the resources available to the judicial
branch, it may be useful to schedule similar meetings with
every legislator, assigning a judge from the legislator’s dis-
trict to serve as a liaison with that legislator.

In addition to these general meetings, when a bill is intro-
duced in which the judicial branch is interested, a meeting with
the legislator who introduced the bill and/or his or her staff
may be requested to present the judiciary’s perspective.  To be
productive, a meeting needs to be held before the bill has been
heard at the first committee hearing.  As explained above, the
committee hearing serves different functions in the legislative
context.  The hearing is generally not the first time to present
formal opposition to a bill.  That opposition should have been
communicated before the hearing so that the legislator who
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introduced the bill is not surprised at the hearing.  Presenting
formal opposition for the first time at a hearing is a good way
to alienate legislators (even those legislators who may agree
with you on the substance).

Because of its complexity and the speed at which the leg-
islative process operates, attempting to follow a bill and sched-
ule meetings at the appropriate times with the appropriate
people is not a job to be handled in one’s spare time.  That is
why a professional lobbyist or, in the case of governmental
entities, a governmental relations office, is so important.  The
lobbyist can track all legislation relevant to the courts’ inter-
ests, arrange for meetings, ensure the judiciary’s formal posi-
tions, if any, are appropriately communicated at the right time
to the right offices, and guide judges and court managers
through the process.  This type of centralized management of
legislative contacts also helps to ensure a consistent message
from judicial branch representatives.  In general, there is no
substitute for an experienced, well-respected lobbyist who
understands the legislative process.

One of the advantages of private meetings – open and frank
exchanges – is also a possible danger spot for judges and court
managers.  Separation of powers and ethical considerations,
discussed in chapters below, must be kept in mind.  In addi-
tion, there can be a tendency in private meetings to speak more
informally about possible amendments or changes in a bill.
Misunderstandings can arise in these type of oral exchanges.
To avoid such misunderstandings, it may be useful to reduce
the substance of a private meeting to a follow-up letter thank-
ing the member for the opportunity to meet on a bill and re-
stating the judiciary’s formal position.

Chapter 2.  Legislatures and Courts:
Commonalities and Differences
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Chapter 3.
Separation of Powers and

Judicial Involvement in Legislative Processes

A. Two Models of Separation of Powers

Over the years, judges and scholars have identified two
primary models of separation of powers.  The first may be
called a “strict” model where there is virtually no direct inter-
action between judicial and legislative branches.  Courts de-
cide cases and, in the course of doing that, interpret legisla-
tive acts and exercise the power of judicial review.  Legisla-
tive staffers may read judicial opinions every now and then,
and judicial opinions are certainly brought to the attention of
the legislature when relevant by proponents and opponents of
particular bills.  However, apart from the formal submission
of the judiciary’s budget, there are very few lines of commu-
nication between the branches.

The second is a more flexible model of separation of pow-
ers which recognizes that, although the branches are separate,
there must be an integration of dispersed powers into a work-
able government.  There is separateness but interdependence;
autonomy but reciprocity.  This was Justice Robert Jackson’s
view as expressed in his concurring opinion in Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jack-
son, J., concurring), and this is the view that has generally
predominated as a matter of constitutional law.

In the flexible model, there can be a greater amount of
give and take between the branches, but there are limits.  First,
no branch can arrogate to itself the core functions of a coordi-
nate branch of government.  Second, no branch may deprive
another branch of the powers and resources necessary to per-
form its core functions.
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B. Judicial and Legislative Powers

In order to understand these limits, we need to consider
the core functions and characteristics of the two branches.  The
judicial power includes the power of constitutional interpreta-
tion and judicial review.  Courts also are the ultimate arbiters
of statutory interpretation; they say what the law is.  Finally,
courts have the power to decide individual cases.

The legislature, by contrast, has power to make law (with,
in many states, the power of initiative and referendum reserved
to the people).  The legislature is also empowered to raise rev-
enue and make appropriations.

Because of their different core functions, the judicial and
legislative branches have very different characteristics.  The
judicial branch is generally supposed to be non-partisan, non-
political and non-representative (and these characteristics hold
true even in states where judges are elected in partisan races).
The legislative branch, by contrast, is partisan, political and
representative.  The judicial and legislative branches occupy
two very different worlds.

C. Danger Areas

In order to maintain its non-partisan, non-political and non-
representative characteristics, courts, judges and court admin-
istrators need to exercise caution when operating in the legis-
lative process.  There are danger areas that should generally
be avoided.  At the same time, there are some subject matter
areas that are so within the core of judicial branch interests,
that it is appropriate for judicial branch representatives to in-
volve themselves with legislative processes even when such
processes turn political.

It is useful to divide legislative subject matter into four
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categories: (1) judicial branch budget and resources; (2) mat-
ters directly and substantially affecting the administration of
justice; (3) matters indirectly affecting the administration of
justice; and (4) other legislative topics.

1. Judicial Branch Budget and Resources

When it comes to the judiciary’s budget and issues such as
the number of judges and court employees, the judiciary’s in-
stitutional interest is at its peak.  Although the budget process is
plainly political, the judiciary has no choice but to involve it-
self in that process.  After all, separation of powers principles
prohibit the legislature and executive from depriving the judi-
ciary of the resources necessary for the judiciary to perform its
core functions.  Therefore, the judiciary must be vigilant when
it comes to budget and personnel matters, even at the potential
cost of substantial friction between the branches.

Over the course of the last decade, courts in several states
have participated in particularly difficult and fractious budget
negotiations.  Some of the difficulties arose because state bud-
gets were generally tight during a recessionary period, and leg-
islatures were being forced to cut programs across the board.
Some of the difficulties arose because of political reaction to
decisions by a state’s highest court.

When difficulties arise in the budget process, the judiciary
must respond firmly, but with a clear understanding of the po-
litical nature of the process.  A firm response should not be
confused with arrogance.  To many legislators, the judiciary is
just another agency of government that is entitled to no greater
and no less respect than any other agency of government.  This
perception is significantly at odds with the perception of many
judges that the judiciary is a co-equal and independent branch
of government.  To bridge the gap between these different per-
ceptions, judges and court administrators may need to remind



legislators about the constitutional role which the judiciary has
been assigned to play.

However, courts cannot simply rely upon the phrase “ju-
dicial independence” to support  the judiciary’s budget requests.
Instead, the judiciary needs to be prepared to make a strong
case on the merits for the rough details of its budget requests.
After all, the budget process and the power of appropriation is
a legislative function, and the judicial branch should respect
that process in submitting and defending its budget.

2. Matters Directly and Substantially Affecting the Ad-
ministration of Justice

When it comes to matters directly and substantially af-
fecting the administration of justice, the courts still have a sig-
nificant role to play in legislative processes, although the
judiciary’s institutional interest is probably somewhat less here
than with the judiciary’s budget.  Because the judiciary’s in-
terest is somewhat diminished with respect to matters affect-
ing the administration of justice, there will be times when the
judiciary should avoid or limit its involvement with legisla-
tive proposals affecting the administration of justice.

In general, the more politicized a particular legislative pro-
posal, the more cautious members of the judicial branch should
be about commenting upon it.  Many factors affect or evi-
dence the politicization of a bill including the following:

• whether a bill makes only narrow and techni-
cal changes versus broad reforms;

• whether a bill reflects the views of only a few
individuals or a large, organized group;
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• whether the bill is likely to be reported in the
legal or popular press and to have low or
high saliency with the public;

• whether the bill is likely to be part of a politi-
cal campaign; and,

• whether support and opposition lines up along
partisan or ideological lines.

A few examples will illustrate some of the considerations
that judges and court administrators should take into account
in deciding whether to comment upon legislative proposals
that directly and substantially affect the administration of jus-
tice.

Suppose that a bill is introduced which requires that all
appellate opinions be issued within 120 days after submission
of the appellant’s reply brief.  The proponents of the bill, a
small group of appellate practitioners, assert that it is neces-
sary to address a serious problem of appellate delay.  Support
and opposition for the bill does not appear to fall neatly upon
any partisan or ideological lines, and the subject matter of the
bill, appellate delay, has low saliency among the public.  In
short, this is not a bill that will generate much interest among
legislators, either pro or con.  The judiciary can make a strong
case for the proposition that a 120-day deadline would impair
the administration of appellate justice by requiring justices to
devote inadequate time to the merits of appeals simply to meet
the deadline.

Should the judiciary take a position on this bill?  Probably
yes for the following reasons:

• the bill clearly, directly and substantially af-
fects the administration of appellate jus-
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tice which means the judiciary has a le-
gitimate interest in the bill;

• the bill deals with a problem that has low sa-
liency among the public and is unlikely
to be of much interest to most legislators
which means the judiciary’s official po-
sition will be given substantial, and per-
haps dispositive, weight;

• because the bill has low saliency among the
public and is unlikely to be of much in-
terest to most legislators, support and op-
position does not fall neatly along parti-
san or ideological lines which means the
judiciary can take a strong position of op-
position to the bill without risking antago-
nizing an entire group of legislators; and,

• the likely impact of the bill upon the admin-
istration of appellate justice is so serious,
that the judiciary should take a strong po-
sition of opposition to protect the integ-
rity of the judicial process even though
there may be a risk of offending the pro-
ponents and legislators who support the
bill.

Next, suppose that a bill is introduced to create a “Three
Strikes” system patterned upon the law adopted in California
(pursuant to which someone convicted of a third felony after
having been convicted of two violent or serious felonies gen-
erally must be sentenced to twenty-five years to life).  The bill
is supported by a coalition of law enforcement officials, the
attorney general and leaders in both houses of the legislature
(both houses of which are controlled by the same political
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party).  The bill is opposed by the minority party in the legis-
lature and by the governor who is a member of the minority
party.  Many judges are concerned that passage of the bill will
have a substantial impact upon criminal caseloads and jury
trials, will unwisely take sentencing discretion away from trial
judges, and is unlikely to have the intended deterrent effect.
The chair of the Senate Judiciary Committee has invited the
judicial branch to present testimony at the next hearing on the
bill.

Should the judiciary take a position on this bill, and should
a judge or court manager appear at the Senate Judiciary Com-
mittee hearing?  The judicial branch (and judges and court
managers) should probably not take a position on the bill, but
probably should appear at the hearing to answer any questions
about how the trial courts in the state would respond to any
increase in criminal jury trials resulting from passage of the
bill.  Here are some relevant considerations:

• the bill arguably directly and substantially af-
fects the administration of criminal jus-
tice (and potentially the administration of
civil justice as well depending upon the
impact of the bill) which means the judi-
ciary has a legitimate interest in the judi-
cial administration aspects of the bill (i.e.,
how the trial courts will respond to any
impacts);

• the bill is likely to have high saliency among
members of the public and is likely to be
followed closely by the popular press
which means any opposition or support
will be widely reported creating a politi-
cal risk for the judicial branch and for
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judges and court administrators who take
public positions on the bill;

• support and opposition for the bill falls largely
upon political party lines which means the
judicial branch, if it indicated support or
opposition to the bill, would have to align
itself with the views of one political party
on a politically important bill;

• whether passage of a California-style “Three
Strikes” measure would have a substan-
tial impact upon the administration of jus-
tice is likely to be a debatable point which
means a judge or court manager taking a
position on the question of whether the
measure would have a substantial impact
could be accused of shading the facts on
likely impact in order to conceal a posi-
tion of support or opposition on the wis-
dom of the measure, thereby drawing the
judiciary into an argument about the mer-
its of the measure;

• limiting testimony to a statement of how, hy-
pothetically, the trial courts would react
and what resources the trial courts might
need if there were an impact keeps the
judicial branch out of the policy and po-
litical argument while still presenting le-
gitimate judicial branch concerns about
the administration of justice.

There is no single, bright-line test for determining the ap-
propriate level of judicial involvement in bills that directly
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and substantially affect the administration of justice.  Formal
support or opposition will be appropriate in some cases; in
other cases, judicial involvement should be limited to provid-
ing essentially technical information (e.g., what will be the
likely impact, and how will the courts respond to that impact?);
in other cases, the best involvement will be no involvement at
all.  Making the right decision about the level of judicial in-
volvement requires the exercise of informed, experienced and
careful judgment.

3. Other Matters Affecting the Administration of Justice

Legislation very often has some impact upon the judiciary,
but often the impact is insubstantial or indirect.  As the subject
matter and impact of a bill moves away from matters of judi-
cial administration to matters that only indirectly affect judi-
cial administration, the need for judicial restraint in the legis-
lative process becomes much greater.  Bills that only indirectly
affect judicial administration and bills that affect judicial ad-
ministration in only insubstantial ways are matters that are not
as critical to the judiciary’s interest and fall squarely within
the legislature’s core law-making powers.  As a general mat-
ter, judges and court managers should avoid entirely or strictly
limit their involvement with such bills.

Suppose, for example, that a bill is introduced in a state to
repeal an existing cap upon emotional distress damages that
may be recovered in a medical malpractice action.  The bill is
supported by the plaintiff’s trial bar and is opposed by doc-
tors, HMOs and health care insurance companies.  The sup-
porters and opponents of the bill are politically active groups
both in terms of campaign contributions and in terms of active
lobbying in the legislature.  The bill is supported by most mem-
bers of one party and is opposed by most members of another
party.  The introduction of the bill in the legislature was widely
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reported in print media throughout the state and is being closely
followed by political reporters.  The proponent of the measure
requests that a representative from the judicial branch present
testimony dealing with the confidence which judges generally
have in juries and the jury system.

Should the judiciary take a position on the bill, and should
a judge or court administrator accept the invitation to testify?
The judicial branch (and judges and court managers) should
definitely not take a position on the bill, and should politely
decline the invitation to testify at hearings on the bill.  Here
are some of the considerations:

• the bill deals with a narrow, though impor-
tant, question of substantive law (i.e., rem-
edies in medical malpractice actions) and
does not directly deal with the adminis-
tration of justice (unless “administration
of justice” is defined so broadly as to en-
compass all of substantive law, a defini-
tion that is likely to increase the conflicts
between the judicial branch and the leg-
islature on policy questions that are prop-
erly before the legislature);

• the bill has relatively high salience with the
public and media which means the
judiciary’s position will be widely re-
ported;

• the bill’s supporters and opponents are divided
along political party lines which means
the judiciary cannot take a position with-
out aligning itself with one or the other
party;
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• the supporters and opponents are politically
active, and in many states quite powerful,
lobbying groups which have the potential
to create serious problems for the judiciary
on legislative matters that are more at the
core of the judiciary’s interests;

• it will be virtually impossible to give useful
testimony about judicial confidence in ju-
ries without addressing whether juries do
a good job of awarding emotional distress
damages in medical malpractice actions,
which means that any testimony on the
bill is likely to draw a judge or court man-
ager into a discussion of the merits and
wisdom of the bill.

When it comes to bills that only indirectly or insubstantially
affect the administration of justice, if there is any doubt about
the usefulness or propriety of judicial involvement in the leg-
islative process, those doubts should be resolved against judi-
cial involvement.  These bills are only tangentially related to
the judiciary’s core interests, and the risk of antagonizing sup-
porters or opponents and of being perceived as taking sides on
a political or policy question are too great to justify judicial
involvement.  When in doubt, just say “no.”

4. Other Legislative Topics

The final category encompasses everything else that a leg-
islature does that does not have an impact upon the adminis-
tration of justice, from the run-of-the-mill technical clean-up
bills to major legislative reform efforts affecting education,
health care, or the environment.  These are matters that are
entirely outside the judiciary’s legitimate sphere of interest.
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The judicial branch, judges and court managers should gener-
ally avoid involvement in these type of bills since, absent a
connection to the administration of justice, any involvement,
no matter how slight, is likely to be perceived as an attempt to
influence policy or politics.
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Chapter 4.
Ethical Considerations

Although now superseded by the 1990 Code of Judicial
Conduct, the American Bar Association’s 1972 Code of Judi-
cial Conduct contained a very clear and useful statement re-
garding judges and legislatures, and it distinguished between
public appearances at a hearing and private lobbying.

Canon 4 expressly authorized judges to “appear at a pub-
lic hearing before an executive or legislative body or official
on matters concerning the law, the legal system, and the ad-
ministration of justice.”  Canon 4 continued by providing that
a judge “may otherwise consult with an executive or legisla-
tive body or official, but only on matters concerning the ad-
ministration of justice.”  Note that for private meetings, Canon
4 limited the range of subject topics to “matters concerning
the administration of justice.”  In effect, this prohibited pri-
vate lobbying by judges regarding legal matters that did not
touch upon the administration of justice.

The commentary to Canon 4 gives the traditional explana-
tion for why judges should be permitted to work with execu-
tive and legislative branch officials:  “As a judicial officer and
person specially learned in the law, a judge is in a unique posi-
tion to contribute to the improvement of the law, the legal sys-
tem, and the administration of justice, including revision of
substantive and procedural law and improvement of criminal
and juvenile justice.”  This commentary broadly endorses ju-
dicial involvement in legislative policy-making, including in-
volvement in matters of substantive law.

Although the commentary broadly endorses judicial in-
volvement in legislative processes, the distinction drawn in
Canon 4 between public appearances at hearings and private
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lobbying should be borne in mind.  On matters of judicial ad-
ministration,  matters directly affecting the administration and
operation of the courts, judges and court managers can consult
privately with legislators and legislative staff.  On any other
matters, judicial involvement should be limited to testimony
at public hearings (and, as noted in Chapter 3, great caution
should be exercised when venturing out of the administration
of justice and into more controversial topics such as changes
to the substantive law).

The 1990 revision by the ABA of its Code of Judicial Con-
duct removed the language expressly authorizing judicial in-
volvement with the legislative and executive branches, and, in
effect, collapsed several separate and specific provisions into
one general provision.  According to the revised Canon 4B, “a
judge may speak, write, lecture, teach and participate in other
extra-judicial activities concerning the law, the legal system,
the administration of justice, and non-legal subjects, subject
to the requirements of this code.”  Appearing before a legisla-
tive committee or talking to a legislator would apparently be
covered by this language.

The only apparently relevant limitation is the general pro-
vision that “a judge shall conduct all of the judge’s extra-judi-
cial activities so that they do not: (1) cast reasonable doubt on
the judge’s capacity to act impartially as a judge; (2) demean
the judicial office; or (3) interfere with the proper performance
of judicial duties.”  Of these three, the first is the most impor-
tant limitation when appearing before a legislative committee.
Judges need to avoid making statements about a bill that would
cast doubt upon their impartiality.  For example, a judge should
generally not render an opinion about the constitutionality of a
bill since offering that opinion publicly would probably cast
doubt on a judge’s impartiality if the issue of the bill’s consti-
tutionality ever arose before that judge.
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The ethical restrictions on judicial involvement in legisla-
tive processes are essentially the same restrictions that govern
judges in other types of extra-judicial activities.  There are no
special restrictions upon involvement in legislative processes.
However, speaking before a legislative committee is not the
same thing as speaking before a law school class.  Judges need
to keep in mind the distinctive characteristics of the legisla-
tive context, where political, policy and legal arguments are
played out in public  for the express purpose of considering
changes to the law.  In this context, heightened sensitivity to
ethical boundaries is appropriate.
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Chapter 5
Practical Tips and Etiquette

The practical pointers set forth in this Chapter deal most
immediately with the situation where a judge or court man-
ager is required directly to interact with a legislator, legisla-
tive staff or a legislative committee.  These pointers reflect
the combined experience of many long-time lobbyists, includ-
ing especially the experience of the California Judicial
Council’s Office of Governmental Affairs, located in Sacra-
mento, California.

A. Know Your Audience

As a general matter of good communication, a speaker
needs to take account of his or her audience and understand
what the audience needs and expects to receive.  The most
important characteristics of the legislative process have been
reviewed in Chapter 2.  A brief listing of those characteristics
here will set the stage for our review of practical pointers and
etiquette:

• The legislature and individual legislators are
generally burdened with a crushing
workload.  A legislator’s day is often
packed with meetings and appearance,
from breakfast through dinner.  Time is
limited and must be used carefully.

• The legislative process is lengthy and multi-
step.  It begins by convincing a single leg-
islator to introduce a bill, the bill then goes
through one or more hearings in the house
where the bill was introduced, is voted
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on by the members of the house where the
bill was introduced, and then goes through
a similar process in the other house of the
legislature.  To be truly effective, involve-
ment in legislative processes must begin
early and continue through the process.

• There is a significant amount of delegation to
committees and legislators to work on in-
dividual bills, and a lot of work is done in
private meetings and on the phone before
and in between public hearings.  Involve-
ment in legislative processes means face-
to-face meetings at appropriate times and
often with staff.

• Because the votes of committee members are
often known before a committee hearing
takes place, committee hearings are often
designed primarily to give proponents and
opponents a chance to make their case to
the public, and to give legislators an op-
portunity to make public statements about
a bill.  Don’t expect a committee hearing
on a bill to be a hearing on the merits
where there is a real opportunity to get
legislators to change votes.

• Legislators usually do not draft the language
which appears in statutes.  Language is
suggested by supporters and opponents of
a bill, and much of the drafting is done by
professionals in an office of Legislative
Counsel.  Legislators are more concerned
with bottom-line results than with draft-

ing issues.  Drafting problems should be
pointed out first to the author and spon-
sor of the bill.  Don’t expect a committee
hearing to turn into a drafting session.

• Decisions are often made very quickly in the
legislature and are often made on politi-
cal grounds.  Timing is crucial, and
knowledge of the politics of a bill is criti-
cally important.

B. Do’s When Testifying

We now have some practical do’s and don’ts when tes-
tifying before a committee.  Many of the same do’s and don’ts
apply equally well to face-to-face meetings with legislators
or staff.  Observing these simple rules of etiquette and prac-
tice will improve your interaction with legislative committee,
legislators and legislative staff.

• At the beginning of testimony at a hearing,
thank the chair and members of the com-
mittee for the opportunity to present your
views, and then state your name and who
you represent.

• Clearly state the position being taken (i.e.,
support the bill, oppose the bill, oppose
the bill unless amended, neutral on the
bill).

• Concisely state the reasons for the position.

• Remember your ultimate goal (i.e., passage,
defeat or amendment of bill).



• If asked a question, answer it as specifically
as you can.  Ask for clarification if needed.

• If you are uncertain whether a proposed
amendment would affect your position,
say so; if you need to consult with others
before indicating whether an amendment
would affect your position, indicate that
you will get back to the committee staff
as soon as possible to clarify your posi-
tion.

• Be truthful.

• Assume that all questions are sincere.  Do not
second-guess the motivations that you
think may lie behind a question or line of
questions.

C. Don’ts When Testifying

• Do not read from a written statement.  Read-
ing from a prepared statement is less ef-
fective and, in some committees, is not
tolerated by the chair.

• Do not interrupt legislators or other witnesses.

• Do not take criticism or disagreement person-
ally.

• Do not argue with legislators or other wit-
nesses.

• Do not talk beyond the point of effectiveness;
not knowing when to stop can lose votes.
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A fifteen-second statement may be all that
is necessary.  “Less is more.”

• Do not display a condescending attitude.

• Do not use “legalese.”

D. Respect the Legislative Process

Finally, and above all, respect the legislative process.  You
may have personal doubts about the process, but don’t let those
doubts affect your performance.  Remember, the legislature is
a co-equal branch of government and is entitled to the same
respect as the judicial branch and its processes.
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