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Preface
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Legislature, the Governor’ s office, and the California Judi-
ciary on matters affecting the administration of justice. In
the course of that work, | have seen how the different per-
spectives, powers and roles of each branch of government
inevitably affects its relationship with the other branches.
These experiences are what triggered my interest in pre-
paring this manual for use by judges and court managers
who become involved in legidative processes.

| want to acknowledge and thank the State Justice Institute
for their support of this work. | also owe a great debt of
gratitude to the California Administrative Office of the
Courts and, in particular, the Administrative Office of the
Courts' Office of Governmental Affairsin Sacramento. The
Office of Governmental Affairs shared with me their time
and expertisein developing thismanual. Finally, | want to
thank Ms. Priscilla Dodson, my executive assistant, for her
assistance in preparing the manuscript for publication.

J. Clark Kelso
Sacramento, California
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Chapter 1. Introduction

Chapter 1
Introduction

This Manual is designed to acquaint members of the judi-
cial branch of government, including both judges and court
managers, with the basic principles, ethical rulesand practical
considerations that govern interactions with members of the
legidlative branch of government.

Over the course of the last fifteen or twenty years, as state
courts around the country have become moreinvolvedin plan-
ning their own futures, judges and court managers have been
drawn into the legidative process with increasing frequency.
However, until the publication of this Manual, there has not
been a single, concise source to which judges and court man-
agerscould turn to becomefamiliar with the practical and ethi-
cal issues that arise when members of the judicial branch be-
come involved with legidlative processes.

A national conference sponsored by the State Justice I nsti-
tute and the National Center for State Courtson “Legidative-
Judicial Relations: Seeking aNew Partnership” (National Cen-
ter for State Courts 1991) (SJI-89-04X-B-017) recommended
the establishment of “ educational programsthat orient judges,
court managers, legislators, and legidlative staff to the proce-
dures, perspectives, and problems of each other’s branches.”
Id., pp. 21-22. This Manual, which is supported by a grant
from the State Justice Institute (SJI-99-N-039), isintended to
be afirst step in providing the recommended education.

Theremainder of the Manual isdivided into four chapters:
»  Chapter 2 reviews the differences and com-

monalities between legidative and judi-
cial processes.
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*  Chapter 3 discusses separation of powersis-
sues that arise when judges and court
managers involve themselves in legisla-
tive matters.

»  Chapter 4 highlights the general ethical rules
that govern judicial conduct in the con-
text of legidative processes.

» Chapter 5 contains alist of practical tips and
rules of etiquette that should be followed
asamatter of courtesy and respect for the
legidlative process.

For those who wish to do additional reading on the subject
of judicia involvement in thelegidlative process, we have pro-
vided a partial bibliography of sourcesin Appendix A.

A twenty-minute Internet training course covering the con-
tents of the Manual isavailable on the Capital Center’ swebsite
at www.mcgeorge.edu. We hope you will find these materials
to be of use, and we invite any comments, criticisms or sug-
gestions for improvement.
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Chapter 2.
Legidaturesand Courts. Commonalities and Differences

A. Introduction

Judges resolve problems and disputes using well-defined,
mostly public processes that ensure interested parties a mean-
ingful opportunity to be heard and that promote decision-mak-
ing consistent with constitutional provisions, statutes, the com-
mon law, and rules of court. Ideally, thejudicial mind frames
an issue in light of existing law, and then reasons towards a
conclusion that is publicly defensible (and, in the case of ap-
pellate judges, is generally explained in a written opinion).
When a legal issue is unresolved, judges search for genera
principles of law and analogous situations and precedents on
which to base a decision. These processes are appropriate for
the structure and function of the judiciary and for the type of
issuesthat are generally committed to thejudicial branch (i.e.,
the resolution of individual disputes).

The processes employed in thelegidative branch are quite
different. Legidative fact-finding is not the same as judicial
fact-finding since legislators are more interested in creating
law to handle large classes of future issues or disputes than in
trying to resolve individual past disputes in light of existing
law. Moreover, legislators have an abligation to respond to
democratic pressures while judges generally have an obliga-
tion to ignore democratic pressures and to decide casesin ac-
cordance with the law (particularly in the context of constitu-
tional adjudication). The balancing of interests that may be
achieved through negotiation and compromise (which lies at
the very core of the legidative process), and the sometimes
arbitrary line-drawing that may result, is generally avoided in
judicial analysis and decision-making which prides itself on
resolving each case fairly in light of the law. Finally, legida-
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torsareusually more concerned about thefinal result than about
the process leading to that result, while principles of due pro-
cesslie at the very foundation of the judicial process.

Judges, court managers and others who are not familiar
with how alegislature works often find the legislative process
to be incomprehensible and/or frustrating because access to
the process does not seem to be guaranteed to al on an equal
basis and principled reasoning and decisi on-making often seem
to take aback seat to political compromise and expediency. It
is also popularly believed that campaign contributions some-
times are more important than policy.

This Chapter explores the commonalities and differences
between legidativeand judicial processes so that you will bet-
ter understand how alegislature functions and better appreci-
ate its processes. Understanding the commonalities and dif-
ferenceswill facilitate your involvement in legid ative processes
because you will know what to expect and you will know what
othersin the legidative process expect from you.

Many features of the legidative process will seem to be
familiar to you both because of your general knowledge and
education and because the processes seem, on their face, to be
similar to judicial processes. However, the differences are
much greater than the similarities, and part of the challengein
working in the legislative process is to understand that what
may seem to be a similarity is actually a difference.

B. Vaguely Familiar Featuresof the L egislative Process
1. The Language of the Law
Thefirst familiar featureisthat the legidlative process ap-

pearsto be focused on the language of the law — statutory lan-
guage and constitutional amendments. Virtualy all of a
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legislature’s formal processes are designed to facilitate con-
sideration of statutory or constitutional language. Parliamen-
tary procedures regulate when a bill can be introduced, what
committees a bill must be referred to, when amendmentsto a
bill can be considered, and what vote requirementsabill must
satisfy (e.g., mgjority or two-thirds). Along the way, com-
mittees and caucuses produce written analyses of a bill that
explainitsprovisions. Inlight of these processes, theimpres-
sion may be generated that the language of bills and how a
bill fits into existing law is the most important thing on the
legislature's collective mind.

This appears to be similar to the judicial process which
similarly focusesits attention upon language in constitutional
provisions, statutes and judicial opinions. Justice Felix
Frankfurter’s famous call to his Harvard students to “READ
THESTATUTE, READ THE STATUTE, READ THE STAT-
UTE!" asthethree most important rules of statutory interpre-
tation suggests the preoccupation with language that charac-
terizeslegal reasoning in the context of legislation.

Appearances can bedeceiving. Whilealegidature' spro-
cesses are designed to facilitate passage of billsand to permit
a focus on language, legidators themselves may have very
little interest in the precise language used in abill. For legis-
lators, the important questions more often than not relate to
whether there is a problem, whether the bill in general terms
addresses that problem, what the actual consequenceswill be
if abill ispassed, and abill’ s political implications. Legisla-
tors generally assume that experts in bill drafting (e.g., the
legidlative counsel’s office or a lawyer consulting with the
proponent of the bill) will have taken care of the technical
details and that committee staff, working with the author and
proponent, will work out any language problems or bring any
remaining problemsto the committee’' s attention. Remember
that most legidators are not lawyers, and legislators may not
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have the same fascination that lawyers and judges have with
fine points of statutory interpretation.

Thus, although thetext before alegidative committeelooks
like the sort of thing that judges deal with routinely in their
work, legislatorsand alegislative committee arelikely to treat
the text very differently from the way a court treats the text.
We will expand on the differences below.

2. Public Hearings, Witnesses and Testimony

Likethejudicial process, the legidlative process conducts
some of itsbusinessin public hearings where witnessestestify
and may be asked questions by legislators. Occasionally, leg-
islative witnesses are required to take an oath to tell the truth
(although legidlative committees usually dispense with oaths
from witnesses). Testimony at public legidlative hearings is
one common way in which judges may become involved in
the legislative process.

The similarity between a legidative and judicial hearing
pretty much ends by saying that both types of hearings are
usually public, there are witnesseswho deliver testimony, and
thewitnesses can be asked questions. Thedifferencesbetween
legidlative and judicial hearings far outweigh the similarities,
and the differences will be explored below.

3. Rules of Procedure

Legidlative processes, like judicial processes, are shaped
by rules of procedure. Legidative rules regulate such things
as when bills may be introduced, how many bills may be in-
troduced, how many subject matters may be dealt with by a
single hill, who decides to which committees a bill will be
referred, and how many votesarerequired to passabill. Some
committees may havewritten rulesof procedurefor how hear-
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ings are to be conducted, and most committees at least have
relatively well-known practices (well known, at least, to the
professional lobbyists who regularly appear before the com-
mittee).

The presence of these parliamentary rulesof procedure may
givetheimpression that thelegislature, likeacourt, isfirst and
foremost concerned with adherence to principles of due pro-
cess. Toalimited extent, thisistrue. Legidators have agen-
eral concern that their processes are perceived to be opento the
public and that there is a measure of equal access.

However, unlike many judicial rulesof procedure, rules of
procedure in alegidature can amost aways be waived. The
power to waive rules technically resides in the entire legisla-
tive body, but it often is exercised solely in the discretion of
the leadership.

Theahility to waive rules seemingly without limitation may
suggest to an outsider that therules of legidlative procedureare
virtually useless. Not so. For ordinary, run-of-the-mill legis-
lation, the rules of procedure are generally followed strictly.
L egidlative deadlines must be met, and legislators are required
to stay within the rules. Waivers of rules are generally seen
only with respect to very important bills that are of special
interest to the entire legislature and the leadership. It iswith
respect to these type of important bills, billsthat usually are of
importance to major interest groups and the public, that rules
can be waived permitting fast action, often latein alegidative
session.

The power to waive rules of procedure to permit action on
important legislation needs to be viewed in the context of the
legislature's primary focus upon the substance and politics of
a bill. For alegidator, it is generally more important for a
good piece of legislation to be enacted than it isfor procedural
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regularities and legislative deadlines to be strictly followed.
C. Why Doesthe Legidature Do It That Way?

Many of the processes routinely employed in the Legisla-
ture have no counterpart in the Judicial Branch and may seem
to be “illegitimate” in some way (at least by comparison to
judicial processes) or arbitrary. However, there are reasons
for the differences. The differencesreflect the fundamentally
different goals, interests and needs of the Legidative Branch.

1. Delegation to Staff

A legidator’'s day is often packed with meetings and ap-
pearances, from breakfast through dinner: Meetingswith con-
stituents, meetings with lobbyists, meetings with other legis-
lators and staff, committee meetings, meetings with potential
campaign donors, and appearances and speechesat awiderange
of events. Most legislators will tell you there simply is not
enough timein the day to attend all of the meetings and events
onthecalendar. Asaresult, legislators must rely quite heavily
upon staff and may delegate substantial discretion on the de-
tails of legislative matters to staff. Staff does not have total
freedom of action, of course, and final decisions are made by
thelegislator and not by staff. But onesign of agood staffer is
his or her ability to speak with a high degree of confidence
about what hisor her boss would find acceptabl e or unaccept-
able.

The degree of delegation to staff in the legislative branch
is significantly higher than that found in the judicial branch.
Most trial judges do not have law clerks to whom they can
delegate research functions, and even appellate judges with
such staffs must ultimately make their own decisions. Law
clerks and judicial staff provide assistance to the judge; they
do not substitute their judgment for the judge’s.
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The legidative reliance upon staff means that judges and
court managers may sometimes find themselves dealing with
staff instead of with legislators. If thisoccurs, it should not be
viewed asasign of disrespect. It may simply reflect the prac-
tical realities of alegislator's calendar. Moreover, a detailed
discussion with staff may, in the long run, be much more pro-
ductive than adiscussion with alegislator (who may have del-
egated work on the details to staff).

On the other hand, developing good relations with indi-
vidual legislatorsisan important part of lobbying and the leg-
islative process. Therewill certainly betimeswhen ajudge or
court manager needs to raise issues directly with alegislator,
and legidators will often be willing to meet with judges and
court managers on important issues.

2. Who Writesthe Statutes?

Asnoted above, legidatures, like courts, work with statu-
tory language, but a legislator’s focus is more likely to be on
the policy and less on the details of drafting. This raises the
guestion, “who actually writes the statutory language?’

Statutory language usually originates in a vague idea for
legidation. Ideas for legidation come from many sources:
legidators, legidative staff, governmental agencies, private
interests represented by lobbyists, newspapers and mass me-
dia, and congtituents. Sometimes, ideas for legislation come
from judicial opinions themselves which may be brought to a
legidlator’ sattention by interested parties. Legislatorsusually
come into office with a set of ideas or an agenda which was
the basis of their campaign, and legislators spend a great deal
of their time listening to the public and to lobbyists for other
ideas. Legidative staffers also spend a substantial amount of
their time learning about i ssues and scanning the environment
for problemsthat might be addressed by legidlative solutions.
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How does an ideafor legidation get turned into a bill? A
few legislatorsand |legislative staff do their own drafting. Usu-
aly, however, it isnot an efficient use of their time to draft
statutes. Thereare any number of other expertswho can do the
initial drafting, and since the vast majority of proposed bills
are never enacted, alegislator probably does not want to spend
valuable staff time working on drafting issues. Instead, aleg-
islator may request that the office of legislative counsel pre-
pare language to address the problem identified by the legisla-
tor or may request that an interested organization assist in draft-

ing language.

Legislators are also besieged by lobbyists representing
public and private organizationswith proposalsfor bills. These
organi zations usually cometo alegidator with acompl ete pack-
age: an idea, supporting information and a draft bill.

Theimportant thing to understand is that |egis ators them-
selves are probably focused more on the “big picture” of legis-
lative proposals—whether thereis aproblem to be solved, what
type of solution is being proposed, who supports and opposes
the legislation, and the politics of the bill — than upon the
details of the statutory language. Thisis not because legisla-
tors do not care about drafting details. It is because in the
overwhelming number of cases, the legislator’s time must be
spent working on generating support for the big picture and
overcoming opposition. In the context of this vote-gathering
process, drafting details are important only insofar as they af-
fect votes. Moreover, there are quite afew experts and inter-
ested parties who will be looking closely at the statutory lan-
guage and who will raise possible problems in letters of sup-
port or opposition or in private discussionswith legid ative staff.

The judicial branch prides itself on attention to details.
Judges do not delegate the task of sweating the important de-
taillsto staff. Even at the appellate level where judges are as-
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sisted by law clerksin drafting opinions, the final work prod-
uct bearsthe signature of the author who is ultimately respon-
sible for everything in the opinion.

When judges and court managers participatein legislative
deliberations, thisdifferencein attention to drafting detail s can
cause problems. What may appear to a judge to be a major
ambiguity creating interpretive problems for the courts, may
appear to alegislator asaminor point to be dealt with, if at all,
by staff. Both thejudge and thelegislator may beright. There
may be a significant ambiguity that will create problems for
the courts; but from alegisator’s perspective, the ambiguity,
evenif not corrected, may not be asufficient reasonto stall the
legidlative process. Moreover, deliberate ambiguity can be a
useful tool for legislatorswho may need to mollify groupswith
divergent interests and perspectives.

There is an easy way of avoiding a clash with alegislator
over drafting details: Discuss drafting issueswith the commit-
teestaff or alegidator’ sstaff beforethe next public hearing so
that staff will have an adequate opportunity to brief the mem-
bersregarding the drafting issue. Drafting detailsshould, if at
al possible, be worked out privately. A public hearing is
generally not the best place to engagein what usually deterio-
rates into afailed attempt at group drafting.

3. What’sthe Purpose of a Committee Hearing?

Legidlative committees and subcommittees hold public
hearings where witnesses are permitted to testify and respond
to questions from legislators. As noted above, that is about
wherethe similarity between alegislative hearing and judicial
hearing ends.

A judicial hearing, and the briefsand other documentsfiled
in anticipation of a judicial hearing, is the primary basis of
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communication between the parties and the court and is de-
signed to give the parties the primary opportunity of present-
ing their positions and to give the court the best opportunity of
learning about the dispute. Judicial decisions are then based
upon the written filings and the record made at the hearing.

A legidlative hearing has very different goals. A legisla-
tive hearing is not intended to be the primary mode of commu-
nication between legislators and interested parties. In fact,
most of the communications and virtually all of therealy im-
portant communications have taken place before the hearing
in discussions among the interest groups and between interest
groups and individual legislators and their staffs. It isduring
these private discussionsthat problemsareraised, negotiations
take place and compromises are struck. It isin the course of
these private meetingswhere votes are sought and counted. In
most instances, the votes of committee members are already
known before the committee meetsin public.

Since most of theimportant discussionshave aready taken
place, and the votes have aready been counted, what is the
reason for holding apublic hearing? First, it gives proponents
and opponents a chance to present their views in public in a
setting where the public (through the media) can see the argu-
ments side-by-side. Second, it gives the legislators a conve-
nient opportunity publicly to aign themsel veswith proponents
or opponents. Third, in some instances, it giveslegidatorsan
important opportunity to ask questions in a public setting.
Sometimes, the public setting can affect votes (just as oral ar-
gument can sometimes, but not often, affect the votes on an
appellate court).

However, because the content of legisative hearings of-
ten does not affect any votes and because of the incredible
volume of business which most legidlative committees face,
legislative hearings on a bill are often short affairs, and the
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committee chair may encourage witnessessimply to statetheir
name, the organization they represent and the organization’s
position without giving much or any explanation. Moreover,
many if not most of the committee members may actually miss
the hearing and appear only for the vote (and in some states,
members may vote without even showing up for the hearing
by calling in avote after the hearing has concluded).

These characteristics may breed cynicism about the legis-
lative hearing process. But the cynicism is somewhat mis-
placed. Thelegidativeprocessisdeliberately designed so that
most decisions can be made in private discussions and forums
where negotiation and compromise is more likely. Unlike a
judicial proceeding, the public hearing in the legidative pro-
cess is not designed to be the center-piece of a process where
decisions are made “solely on the merits’ of information pre-
sented at the hearing.

Thisdoes not mean that |egislative hearings are useless or
merepolitical theater (and, in any event, thereisnothing “mere”
about political theater to representatives who work in a very
political process). Thus, witnesses at legislative hearings
should treat the hearing process with respect, even if partici-
pation is limited to stating your name, your organizational af-
filiation and your organization’s position. It isworth remem-
bering that anything you may present orally at a public hear-
ing could also be presented in writing or could be communi-
cated to legidative staff or to legislators in meetings prior to
or after the hearing.

4. Private M eetingswith L egislatorsand Staff

Much of the productive work with alegislature occursin
the context of private meetingswith legislators and/or legisla-
tive staff. There is more time in private meetings to develop
the sense of personal confidence and trust that is absolutely
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essential to the smooth functioning of the legidative process.
The private setting encourages frank discussions about the
advantages and disadvantages of legislation and isthe best time
to raise questions about drafting details.

Thereisno real counter-part in thejudiciary to the private
meeting processin alegislature. Judges are generaly forbid-
den to hold ex parte meetings with one side to a dispute in
court. In the legidature, by contrast, ex parte meetings are
much more common than meetings with all interested parties.

For judges and court managers, the most important legis-
latorsin general arethe leaders of the two houses, the leaders
of the party caucuses, and the chairs and members of the judi-
ciary-related committees (in some states, thereisa single ju-
diciary committee in each house; in other states, there are two
judiciary committees in each house, one for civil matters and
onefor criminal matters). These are the people who have the
most power to move or stal judiciary-related bills. A well-
orchestrated |obbying effort by thejudicial branch will invari-
ably involve * get acquainted” meetings with these legidative
leaders. Depending on the resources available to the judicial
branch, it may be useful to schedule similar meetings with
every legisator, assigning a judge from the legidlator’s dis-
trict to serve as aliaison with that legislator.

In addition to these general meetings, when abill isintro-
duced inwhichthejudicial branchisinterested, ameeting with
the legislator who introduced the bill and/or his or her staff
may be requested to present thejudiciary’ sperspective. To be
productive, ameeting needsto be held before the bill has been
heard at the first committee hearing. As explained above, the
committee hearing serves different functionsin thelegidative
context. The hearing is generally not the first time to present
formal oppositionto abill. That opposition should have been
communicated before the hearing so that the legislator who
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introduced the bill is not surprised at the hearing. Presenting
formal opposition for thefirst time at a hearing is a good way
to alienate legislators (even those legislators who may agree
with you on the substance).

Because of its complexity and the speed at which the leg-
idlative process operates, attempting to follow abill and sched-
ule meetings at the appropriate times with the appropriate
peopleisnot ajob to be handled in one’s sparetime. That is
why a professional lobbyist or, in the case of governmental
entities, agovernmental relations office, is so important. The
lobbyist can track all legislation relevant to the courts’ inter-
ests, arrange for meetings, ensure the judiciary’ s formal posi-
tions, if any, are appropriately communicated at the right time
to the right offices, and guide judges and court managers
through the process. Thistype of centralized management of
legislative contacts also helps to ensure a consistent message
from judicia branch representatives. In genera, there is no
substitute for an experienced, well-respected lobbyist who
understands the legidlative process.

One of the advantages of private meetings— open and frank
exchanges—isal so apossible danger spot for judgesand court
managers. Separation of powers and ethical considerations,
discussed in chapters below, must be kept in mind. In addi-
tion, there can be atendency in private meetingsto speak more
informally about possible amendments or changes in a hill.
Misunderstandings can arise in these type of oral exchanges.
To avoid such misunderstandings, it may be useful to reduce
the substance of a private meeting to afollow-up letter thank-
ing the member for the opportunity to meet on a bill and re-
stating the judiciary’ s formal position.
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Separ ation of Powersand
Judicial Involvement in L egislative Processes

A. Two Models of Separation of Powers

Over the years, judges and scholars have identified two
primary models of separation of powers. The first may be
called a“strict” model wherethereisvirtually no direct inter-
action between judicial and legidative branches. Courts de-
cide cases and, in the course of doing that, interpret legisla-
tive acts and exercise the power of judicial review. Legida
tive staffers may read judicial opinions every now and then,
and judicial opinions are certainly brought to the attention of
the legislature when relevant by proponents and opponents of
particular bills. However, apart from the formal submission
of thejudiciary’ s budget, there are very few lines of commu-
nication between the branches.

Thesecond isamoreflexible model of separation of pow-
erswhich recognizesthat, although the branches are separate,
there must be an integration of dispersed powersinto awork-
ablegovernment. Thereis separateness but interdependence;
autonomy but reciprocity. Thiswas Justice Robert Jackson’s
view as expressed in his concurring opinion in Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jack-
son, J., concurring), and this is the view that has generally
predominated as a matter of constitutional |aw.

In the flexible model, there can be a greater amount of
give and take between the branches, but therearelimits. First,
no branch can arrogateto itself the core functions of acoordi-
nate branch of government. Second, no branch may deprive
another branch of the powers and resources necessary to per-
form its core functions.

Page 16



Chapter 3. Separation of Powers
and Judicial Involvement in Legislative Processes

Chapter 3. Separation of Powers
and Judicial Involvement in Legidlative Processes

B. Judicial and L egislative Powers

In order to understand these limits, we need to consider
the corefunctionsand characteristics of thetwo branches. The
judicial power includesthe power of constitutional interpreta-
tion and judicial review. Courts also are the ultimate arbiters
of statutory interpretation; they say what the law is. Finaly,
courts have the power to decide individual cases.

Thelegislature, by contrast, has power to make law (with,
inmany states, the power of initiative and referendum reserved
tothe people). Thelegidatureisalso empowered to raiserev-
enue and make appropriations.

Because of their different core functions, the judicial and
legidative branches have very different characteristics. The
judicia branch is generally supposed to be non-partisan, non-
political and non-representative (and these characteristicshold
true even in states where judges are el ected in partisan races).
The legidative branch, by contrast, is partisan, political and
representative. The judicia and legidlative branches occupy
two very different worlds.

C. Danger Areas

In order to maintain itsnon-partisan, non-political and non-
representative characteristics, courts, judges and court admin-
istrators need to exercise caution when operating in the legis-
lative process. There are danger areas that should generally
be avoided. At the same time, there are some subject matter
areas that are so within the core of judicial branch interests,
that it is appropriate for judicial branch representativesto in-
volve themselves with legidlative processes even when such
processes turn political.

It is useful to divide legislative subject matter into four
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categories: (1) judicial branch budget and resources; (2) mat-
ters directly and substantially affecting the administration of
justice; (3) matters indirectly affecting the administration of
justice; and (4) other legidlative topics.

1. Judicial Branch Budget and Resour ces

When it comesto thejudiciary’ s budget and issues such as
the number of judges and court employees, the judiciary’sin-
stitutional interestisat itspeak. Although the budget processis
plainly political, the judiciary has no choice but to involve it-
self in that process. After all, separation of powers principles
prohibit the legislature and executive from depriving the judi-
ciary of the resources necessary for the judiciary to perform its
corefunctions. Therefore, the judiciary must be vigilant when
it comesto budget and personnel matters, even at the potential
cost of substantial friction between the branches.

Over the course of the last decade, courts in several states
have participated in particularly difficult and fractious budget
negotiations. Some of the difficulties arose because state bud-
getswere generally tight during arecessionary period, and leg-
islatures were being forced to cut programs across the board.
Some of the difficulties arose because of political reaction to
decisions by a state’ s highest court.

When difficulties arise in the budget process, thejudiciary
must respond firmly, but with a clear understanding of the po-
litical nature of the process. A firm response should not be
confused with arrogance. To many legislators, the judiciary is
just another agency of government that is entitled to no greater
and no less respect than any other agency of government. This
perception issignificantly at odds with the perception of many
judges that the judiciary is a co-equal and independent branch
of government. To bridge the gap between these different per-
ceptions, judges and court administrators may need to remind
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legislators about the constitutional rolewhich thejudiciary has
been assigned to play.

However, courts cannot simply rely upon the phrase “ju-
dicial independence’ to support thejudiciary’ sbudget requests.
Instead, the judiciary needs to be prepared to make a strong
case on the meritsfor the rough details of its budget requests.
After al, the budget process and the power of appropriationis
alegidative function, and the judicial branch should respect
that processin submitting and defending its budget.

2. MattersDirectly and Substantially Affecting the Ad-
ministration of Justice

When it comes to matters directly and substantially af-
fecting the administration of justice, the courtsstill haveasig-
nificant role to play in legislative processes, although the
judiciary’ sinstitutional interest isprobably somewhat lesshere
than with the judiciary’ s budget. Because the judiciary’sin-
terest is somewhat diminished with respect to matters affect-
ing the administration of justice, there will be times when the
judiciary should avoid or limit its involvement with legisla-
tive proposal s affecting the administration of justice.

In general, themore politicized aparticular legid ative pro-
posal, the more cautious members of thejudicial branch should
be about commenting upon it. Many factors affect or evi-
dence the paliticization of abill including the following:

e whether a bill makes only narrow and techni-
cal changes versus broad reforms;

»  whether abill reflects the views of only afew
individuals or alarge, organized group;
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e whether the bill islikely to be reported in the
legal or popular press and to have low or
high saliency with the public;

e whether the hill islikely to be part of a politi-
cal campaign; and,

e whether support and opposition lines up along
partisan or ideological lines.

A few examples will illustrate some of the considerations
that judges and court administrators should take into account
in deciding whether to comment upon legislative proposals
that directly and substantially affect the administration of jus-
tice.

Suppose that a bill is introduced which requires that all
appellate opinions be issued within 120 days after submission
of the appellant’s reply brief. The proponents of the hill, a
small group of appellate practitioners, assert that it is neces-
sary to address a serious problem of appellate delay. Support
and opposition for the bill does not appear to fall neatly upon
any partisan or ideological lines, and the subject matter of the
bill, appellate delay, has low saliency among the public. In
short, thisis not abill that will generate much interest among
legidlators, either pro or con. Thejudiciary can make astrong
case for the proposition that a 120-day deadline would impair
the administration of appellate justice by requiring justicesto
devoteinadequate timeto the merits of appealssimply to meet
the deadline.

Should thejudiciary take aposition on thisbill? Probably
yes for the following reasons:

» thehill clearly, directly and substantialy af-
fects the administration of appellate jus-
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tice which means the judiciary has ale-
gitimate interest in the bill;

e thebill dealswith aproblem that has low sa
liency among the public and is unlikely
to be of much interest to most legidlators
which means the judiciary’s officia po-
sition will be given substantial, and per-
haps dispositive, weight;

e because the bill has low saliency among the
public and is unlikely to be of much in-
terest to most legislators, support and op-
position does not fall neatly along parti-
san or ideological lines which meansthe
judiciary can take astrong position of op-
position to the bill without risking antago-
nizing an entire group of legislators; and,

e thelikely impact of the bill upon the admin-
istration of appellatejusticeisso serious,
that thejudiciary should take astrong po-
sition of opposition to protect the integ-
rity of the judicial process even though
there may be arisk of offending the pro-
ponents and legislators who support the
bill.

Next, suppose that abill isintroduced to create a“ Three
Strikes’ system patterned upon the law adopted in California
(pursuant to which someone convicted of athird felony after
having been convicted of two violent or serious felonies gen-
erally must be sentenced to twenty-fiveyearstolife). Thebill
is supported by a coalition of law enforcement officials, the
attorney general and leaders in both houses of the legislature
(both houses of which are controlled by the same political
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party). The bill is opposed by the minority party in the legis-
lature and by the governor who is a member of the minority
party. Many judges are concerned that passage of the bill will
have a substantial impact upon crimina caseloads and jury
trials, will unwisely take sentencing discretion away fromtrial
judges, and is unlikely to have the intended deterrent effect.
The chair of the Senate Judiciary Committee has invited the
judicia branch to present testimony at the next hearing on the
bill.

Should thejudiciary takeaposition onthisbill, and should
ajudge or court manager appear at the Senate Judiciary Com-
mittee hearing? The judicial branch (and judges and court
managers) should probably not take a position on the bill, but
probably should appear at the hearing to answer any questions
about how the trial courts in the state would respond to any
increase in criminal jury trials resulting from passage of the
bill. Here are some relevant considerations:

e thebhill arguably directly and substantially af-
fects the administration of criminal jus-
tice (and potentially the administration of
civil justice as well depending upon the
impact of the bill) which means the judi-
ciary hasalegitimate interest in the judi-
cial administration aspectsof thehill (i.e.,
how the trial courts will respond to any
impacts);

« thebill islikely to have high saliency among
members of the public and islikely to be
followed closely by the popular press
which means any opposition or support
will be widely reported creating a politi-
cal risk for the judicial branch and for
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judges and court administratorswho take
public positions on the bill;

» support and oppositionfor thebill fallslargely
upon political party lineswhich meansthe
judicial branch, if it indicated support or
oppositionto thebill, would haveto align
itself with the views of one political party
on apolitically important bill;

*  whether passage of a California-style“ Three
Strikes” measure would have a substan-
tial impact upon the administration of jus-
ticeislikely to beadebatable point which
means a judge or court manager taking a
position on the question of whether the
measure would have a substantial impact
could be accused of shading the facts on
likely impact in order to conceal a posi-
tion of support or opposition on the wis-
dom of the measure, thereby drawing the
judiciary into an argument about the mer-
its of the measure;

* limiting testimony to a statement of how, hy-
pothetically, the trial courts would react
and what resourcesthe trial courts might
need if there were an impact keeps the
judicial branch out of the policy and po-
litical argument while still presenting le-
gitimate judicial branch concerns about
the administration of justice.

Thereisno single, bright-line test for determining the ap-
propriate level of judicia involvement in bills that directly
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and substantially affect the administration of justice. Formal
support or opposition will be appropriate in some cases; in
other cases, judicial involvement should be limited to provid-
ing essentially technical information (e.g., what will be the
likely impact, and how will the courtsrespond to that impact?);
in other cases, the best involvement will be no involvement at
al. Making the right decision about the level of judicial in-
volvement requires the exercise of informed, experienced and
careful judgment.

3. Other Matter s Affectingthe Administration of Justice

L egidation very often has someimpact upon thejudiciary,
but often theimpact isinsubstantial or indirect. Asthe subject
matter and impact of abill moves away from matters of judi-
cial administration to matters that only indirectly affect judi-
cial administration, the need for judicial restraint in the legis-
lative process becomes much greater. Billsthat only indirectly
affect judicial administration and bills that affect judicial ad-
ministration in only insubstantial ways are mattersthat are not
as critical to the judiciary’ s interest and fall squarely within
the legidature’ s core law-making powers. As ageneral mat-
ter, judges and court managers should avoid entirely or strictly
limit their involvement with such bills.

Suppose, for example, that abill isintroduced in astateto
repeal an existing cap upon emotional distress damages that
may be recovered in amedical malpractice action. Thebill is
supported by the plaintiff’s trial bar and is opposed by doc-
tors, HMOs and health care insurance companies. The sup-
porters and opponents of the bill are politically active groups
both in terms of campaign contributions and in terms of active
lobbyinginthelegidature. Thebill issupported by most mem-
bers of one party and is opposed by most members of another
party. Theintroduction of thebill inthelegidaturewaswidely
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reported in print mediathroughout the state and isbeing closely
followed by political reporters. The proponent of the measure
requests that a representative from thejudicial branch present
testimony dealing with the confidence which judges generally
havein juries and the jury system.

Should thejudiciary take aposition on the bill, and should
ajudge or court administrator accept the invitation to testify?
The judicial branch (and judges and court managers) should
definitely not take a position on the bill, and should politely
decline the invitation to testify at hearings on the bill. Here
are some of the considerations:

e the bill deals with a narrow, though impor-
tant, question of substantivelaw (i.e., rem-
ediesin medical malpractice actions) and
does not directly deal with the adminis-
tration of justice (unless “administration
of justice” isdefined so broadly asto en-
compass al of substantive law, a defini-
tionthat islikely to increase the conflicts
between the judicia branch and the leg-
islature on policy questionsthat are prop-
erly before the legidlature);

« the bill has relatively high salience with the
public and media which means the
judiciary’s position will be widely re-
ported;

« thebill’ ssupportersand opponentsaredivided
aong political party lines which means
the judiciary cannot take aposition with-
out aligning itself with one or the other

party,
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« the supporters and opponents are politically
active, and in many states quite powerful,
lobbying groupswhich have the potential
to create serious problemsfor thejudiciary
on legidative mattersthat are more at the
core of thejudiciary’ sinterests;

e it will be virtually impossible to give useful
testimony about judicial confidenceinju-
rieswithout addressing whether juries do
agood job of awarding emotional distress
damages in medical malpractice actions,
which means that any testimony on the
bill islikely to draw ajudge or court man-
ager into a discussion of the merits and
wisdom of the bill.

Whenit comesto billsthat only indirectly or insubstantially
affect the administration of justice, if thereisany doubt about
the usefulness or propriety of judicial involvement in the leg-
islative process, those doubts should be resolved against judi-
cia involvement. These bills are only tangentially related to
thejudiciary’ scoreinterests, and therisk of antagonizing sup-
porters or opponents and of being perceived astaking sideson
apolitical or policy question are too great to justify judicial
involvement. When in doubt, just say “no.”

4. Other Legidative Topics

Thefinal category encompasses everything elsethat aleg-
islature does that does not have an impact upon the adminis-
tration of justice, from the run-of-the-mill technical clean-up
bills to major legidative reform efforts affecting education,
health care, or the environment. These are matters that are
entirely outside the judiciary’s legitimate sphere of interest.
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Thejudicia branch, judges and court managers should gener-
aly avoid involvement in these type of bills since, absent a
connection to the administration of justice, any involvement,
no matter how glight, islikely to be perceived as an attempt to
influence policy or politics.
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Although now superseded by the 1990 Code of Judicial
Conduct, the American Bar Association’s 1972 Code of Judi-
cial Conduct contained a very clear and useful statement re-
garding judges and legislatures, and it distinguished between
public appearances at a hearing and private lobbying.

Canon 4 expressly authorized judges to “ appear at a pub-
lic hearing before an executive or legidative body or official
on matters concerning the law, the legal system, and the ad-
ministration of justice.” Canon 4 continued by providing that
ajudge “may otherwise consult with an executive or legisla-
tive body or official, but only on matters concerning the ad-
ministration of justice.” Notethat for private meetings, Canon
4 limited the range of subject topics to “matters concerning
the administration of justice.” In effect, this prohibited pri-
vate lobbying by judges regarding legal matters that did not
touch upon the administration of justice.

The commentary to Canon 4 givesthetraditional explana-
tion for why judges should be permitted to work with execu-
tiveand legidative branch officials: “Asajudicial officer and
person specially learned inthelaw, ajudgeisin aunique posi-
tion to contribute to the improvement of thelaw, thelegal sys-
tem, and the administration of justice, including revision of
substantive and procedural law and improvement of criminal
and juvenilejustice.” This commentary broadly endorses ju-
dicial involvement in legidlative policy-making, including in-
volvement in matters of substantive law.

Although the commentary broadly endorses judicial in-
volvement in legislative processes, the distinction drawn in
Canon 4 between public appearances at hearings and private
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lobbying should be bornein mind. On matters of judicial ad-
ministration, mattersdirectly affecting the administration and
operation of the courts, judges and court managers can consult
privately with legidators and legidlative staff. On any other
matters, judicial involvement should be limited to testimony
at public hearings (and, as noted in Chapter 3, great caution
should be exercised when venturing out of the administration
of justice and into more controversial topics such as changes
to the substantive law).

The 1990 revision by the ABA of its Code of Judicial Con-
duct removed the language expressly authorizing judicia in-
volvement with thelegidative and executive branches, and, in
effect, collapsed several separate and specific provisionsinto
one general provision. Accordingtotherevised Canon4B, “a
judge may speak, write, lecture, teach and participate in other
extra-judicial activities concerning the law, the legal system,
the administration of justice, and non-legal subjects, subject
to the requirements of thiscode.” Appearing before alegisa
tive committee or talking to a legislator would apparently be
covered by this language.

The only apparently relevant limitation isthe general pro-
vision that “ajudge shall conduct all of thejudge’ s extra-judi-
cial activities so that they do not: (1) cast reasonable doubt on
the judge’ s capacity to act impartialy as ajudge; (2) demean
thejudicial office; or (3) interfere with the proper performance
of judicial duties.” Of thesethree, thefirst isthe most impor-
tant limitation when appearing before alegidlative committee.
Judges need to avoid making statements about abill that would
cast doubt upon their impartiality. For example, ajudge should
generally not render an opinion about the constitutionality of a
bill since offering that opinion publicly would probably cast
doubt on ajudge’ simpartiality if theissue of the bill’ s consti-
tutionality ever arose before that judge.
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Theethical restrictionsonjudicia involvementin legisla-
tive processes are essentially the same restrictionsthat govern
judgesin other types of extra-judicia activities. Thereareno
special restrictions upon involvement in legiglative processes.
However, speaking before a legidlative committee is not the
samething as speaking before alaw school class. Judges heed
to keep in mind the distinctive characteristics of the legisla-
tive context, where political, policy and legal arguments are
played out in public for the express purpose of considering
changesto the law. In this context, heightened sensitivity to
ethical boundariesis appropriate.
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Chapter 5
Practical Tipsand Etiquette

The practical pointers set forth in this Chapter deal most
immediately with the situation where a judge or court man-
ager isrequired directly to interact with alegislator, legisla-
tive staff or a legislative committee. These pointers reflect
the combined experience of many long-timelobbyists, includ-
ing especially the experience of the California Judicial
Council’s Office of Governmental Affairs, located in Sacra-
mento, California.

A.Know Your Audience

As a general matter of good communication, a speaker
needs to take account of his or her audience and understand
what the audience needs and expects to receive. The most
important characteristics of the legidative process have been
reviewed in Chapter 2. A brief listing of those characteristics
here will set the stage for our review of practical pointersand
etigquette:

e Thelegidature and individual legisators are
generally burdened with a crushing
workload. A legislator's day is often
packed with meetings and appearance,
from breakfast through dinner. Timeis
limited and must be used carefully.

e Thelegidative processis lengthy and multi-
step. 1t beginsby convincing asingleleg-
idator tointroduceabill, the bill then goes
through one or more hearingsin the house
where the bill was introduced, is voted
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on by the members of the house wherethe
bill wasintroduced, and then goesthrough
asimilar processin the other house of the
legidature. To betruly effective, involve-

ing issues. Drafting problems should be
pointed out first to the author and spon-
sor of thebill. Don’t expect a committee
hearing to turn into a drafting session.

ment in legidlative processes must begin
early and continue through the process. » Decisionsare often made very quickly inthe
legislature and are often made on politi-

e Thereisasignificant amount of delegation to cal grounds. Timing is crucial, and

committees and legislators to work onin- knowledge of the politicsof a bill iscriti-

dividual bills, and alot of work isdonein cally important.

private meetings and on the phone before

and in between public hearings. Involve-

ment in legidative processes means face-

to-face meetings at appropriatetimesand We now have some practical do’s and don’ts when tes-

often with staff. tifying before acommittee. Many of the samedo’ sand don’'ts
apply equally well to face-to-face meetings with legidators
or staff. Observing these simple rules of etiquette and prac-
ticewill improveyour interaction with legislative committee,
legislators and legidlative staff.

B. Do'sWhen Testifying

* Because the votes of committee members are
often known before a committee hearing
takes place, committee hearings are often
designed primarily to give proponentsand
opponents a chance to make their case to » At the beginning of testimony at a hearing,
the public, and to give legislators an op- thank the chair and members of the com-
portunity to make public statements about mitteefor the opportunity to present your
abill. Don't expect a committee hearing views, and then state your name and who

on a bill to be a hearing on the merits yOu represent.
where there is a real opportunity to get
legislators to change votes. » Clearly state the position being taken (i.e.,

support the bill, oppose the bill, oppose

» Legidators usualy do not draft the language the bill unless amended, neutral on the

which appears in statutes. Language is bill).

suggested by supporters and opponents of

abill, and much of the drafting is done by » Concisely state the reasons for the position.
professionals in an office of Legidative

Counsel. Legislators are more concerned * Remember your ultimate goal (i.e., passage,

with bottom-line results than with draft- defeat or amendment of bill).

Page 32 Page 33



Chapter 5. Practical Tips and Etiquette Chapter 5. Practical Tips and Etiquette

A fifteen-second statement may beall that
» If asked a question, answer it as specifically isnecessary. “Lessismore.”
asyou can. Ask for clarificationif needed.
« Do not display a condescending attitude.
e If you are uncertain whether a proposed

amendment would affect your position, * Donot use“legalese.”

say so; if you need to consult with others

before indicating whether an amendment D. Respect the L egidlative Process

would affect your position, indicate that

you will get back to the committee staff Finaly, and aboveall, respect thelegidative process. You

as soon as possible to clarify your posi- may have personal doubts about the process, but don't | et those

tion. doubts affect your performance. Remember, thelegislatureis
a co-equal branch of government and is entitled to the same

* Betruthful. respect asthejudicia branch and its processes.

» Assumethat all questionsare sincere. Do not
second-guess the motivations that you
think may lie behind aquestion or line of
guestions.

C. Don’tsWhen Testifying
« Do not read from awritten statement. Read-
ing from a prepared statement is less ef-
fective and, in some committees, is not
tolerated by the chair.

» Donotinterrupt legislatorsor other withesses.

» Donot takecriticism or disagreement person-
aly.

* Do not argue with legidators or other wit-
NEesSes.

» Donot talk beyond the point of effectiveness;
not knowing when to stop can lose votes.
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I. ARTICLES & Books ToucHING DIRECTLY ON JuDICIAL
I NVOLVEMENT WITH LEGISLATIVE PROCESSES

Shirley S. Abrahamson & Robert L. Hughes, Shall We Dance?
Seps for Legislators and Judges in Satutory Inter pretation,
75 Minn. L. Rev. 1045 (1991). Surveys views concerning
judicia involvement in legidative activities. Notes the un-
certainty about ethical, legal, and prudential boundaries.

JoshuaM. Dickey, Comment, JudgesasLegidators?: ThePro-
priety of Judges Drafting Legislation, McGeorce L. Rev. 111
(1997). Arguing that the government’s interest in maintain-
ing legitimacy of the judicial institution outweighs an indi-
vidual judge's First Amendment right to draft legislation.

J. Clark Kelso, Time, Place, and Manner Restriction on Ex-
trajudicial Speech by Judges, 28 Loy. L.A. L. Rev. 851 (1995).
Arguing that judges should only speak about a case after a
cooling-off time period has el apsed; judges should avoid close
proximity to actual politics of law reform, generally limiting
the public fora to law review articles and speech before bar
groups.

Ronald J. Krotoszynski, Jr., Constitutional Flares: On Judges,
Legislatures, and Dialogue, 83 Minn. L. Rev. 1 (1998). Ar-
guing that federal judges should engage in a dialogue with
legislatures through highly targeted dicta concerning the con-
stitutional validity of statutes and practices.

WALTER F. MurPHY, ELEMENTS OF JubiciaL STRATEGY 177-82
(1964). Examines ethical and prudential limits on judicial
speech to legidlatures.
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Frederick Schauer, Refining the Lawmaking Function of the
Supreme Court, 17 U. MicH. J.L. ReForm 22-23 (1983). Ar-
guing that a dialogue between the courts and Congress could
improve interbranch relations and reduce direct interbranch
conflicts.

Deanell Reece Tacha, Judges on Judging: Judges and Legis-
lators: Enhancing the Relationship, 52 Onio Sr. L.J. 279, 293
(1991). Points out the lack of historical, legal, or ethical im-
pediments to enhanced communication between members of
thejudiciary and Congress. The author also proposesatest by
which legidlators and judges can determine which specificin-
teractions may legitimately cast doubt upon the independence
of thejudiciary.

Il. ArTicLES & Books DEaLING GENERALLY WITH EXTRA-
JUDICIAL SPEECH

James T. Barry |11, The Council of Revision and the Limits of
Judicial Power, 56 U. CHi. L. Rev. 235 (1989). Discusses
Framers debate over therole of federal judicial involvement
in the creation of laws.

Talbot D’ Alemberte, Searching for the Limits of Judicial Free
Spoeech, 61 TuL. L. Rev. 611 (1987). Survey of various rules
and cases dealing with extrajudicial speech. Concludes that
more open rules are preferable to the loss of independence
and repression of speech of those who must protect the free
speech rights of others.

Peter Alan Bell, Note, Extrajudicial Activity of Supreme Court
Justices, 22 Stan. L. Rev. 587 (1970). Recommends a series
of measuresthat are“ sufficiently restrictive that they may add
uptoa‘monastic’ lifefor justices.” Arguesthat consultations
with other branches endanger the concept of the court as an
independent arbiter of the system of governmental balances.
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CaLIForNIA JuDcES Ass'N, CaLiForniA JupiciAL ConbucT HAND-
Book 11-47 (David M. Rothman ed., 1990). Guidelines for
extrgjudicial conduct.

Benjamin N. Cardozo, A Ministry of Justice, 35 HARv. L. Rev.
113 (1921). Arguesthat aninstitution be created to serveasa
mediator between the judiciary and the legislature, solving
problems of statutory interpretation.

Rabert F. Copple, From the Cloister to the Street: Judicial
Ethicsand Public Expression, 64 Denv. U. L. Rev. 549 (1988).
Exploresthe legal, ethic, and policy considerations regarding
the public role of judges. Argues that the benefits of judicial
participation in education of the public far outweigh any illu-
sory fears of tainting judicial objectivity and disrupting the
antiquated myth of judicial power.

Harlon L. Dalton, Off the Bench and into the Mire: Judging
Extrajudicial Behavior: The Brandei§/Frankfurter Connection,
91 YaLe L.J. 1708 (1982) (book review).

Nea Kumar Katyal, Judges as Advicegivers, 50 Stan. L. Rev.
1709 (1998). Arguing that the judiciary has used, and should
continue to use a range of interpretive and decision-making
techniquesin case opinionsto give constitutional advicetothe
political branches and state governments.

J. Clark Kelso, A Report on the Independence of the Judiciary,
66 S. CaL. L. Rev. 2209 (1993). Overview of certain institu-
tional characteristics such as pay, tenure, elections, and bud-
getary constraintsthat affect judicial independence.

Ronald J. Krotoszynski, Jr., On the Dangers of Wearing Two
Hats: Mistretta and Morrison Revisited, 38 Wm. & MaARy L.
Rev. 417, 429-32, 468-84 (1997). Anayzesthe effects of the
Mistretta and Morrison decisions. Arguesthat Congress must
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better structure delegationsto thejudicial branch so asto avoid
doing violenceto the credibility and legitimacy of thejudicial
branch.

Steven Lubet, Judicial Ethicsand Private Lives, 79 Nw. U. L.
Rev. 983 (1984). Analyzes the proper amount of regulation
over judges' private lives should be in order to attain the end
of the appearance that judges are dignified and fair.

Robert B. McKay, Judges, the Code of Judicial Conduct, and
Nonjudicial Activities, 1972 UtaH L. Rev. 391. Anayzesthe
effect of the newly-adopted code of judicial conduct on quasi-
judicial and extrajudicial activity.

Robert B. McKay, The Judiciary and Nonjudicial Activities,
35 Law & ConTemp. Pross. 9 (1970). Differentiates between
quasi-judicial activities, which arelikely to betolerated or even
encourages, and extrajudicial activities, which arelikely to be
forbidden or at most tolerated.

Abner J. Mikva, Why Judges Should Not Be Advicegivers: A
Response to Professor Neal Katyal, 50 Sran. L. Rev. 1825,
1826-29 (1998). Arguing that “thejudiciary lacksthe kind of
legitimacy that the legidlative branch can claim when it makes
policy decisions” and questioning “the notion that there is
something in judges status or stature that qualifies them to
give ... such adviceto elected officials.”

Arthur Miller, Public Confidencein the Judiciary: Some Notes
and Reflection, 35 Law & ConTemp. Pross. 69 (1970). Ar-
gues that off-the-bench activities of judges help muddy the
ideal image of courts and undermine public confidence in the
ability of justicesto render justice.

Bruce Allen Murphy, Elements of Extradjudicial Strategy: A
Look at the Political Roles of Justices Brandeis and Frank-

Page 39



Appendix A. Bibliography

furter, 69 Geo. L.J. (1980). Examinesextrgjudicial conduct of
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