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L. INTRODUCTION*

Today, education is perhaps the most important function of
state and local governments, Compulsory school attendance laws

L. Grutter v. Bollinger, 539 U5, 306, 332-333 (2003) (quoting Sweatt v, Painter, 339 1.5, 629,
634 (19500),

2. This paper is in large part the outgrowth of work done over the last two years by Professor
Clark Kelso, Professor of Law and Director of the Capital Center for Government Law and Policy,
University of the Facifie, McGeorge School of Law; Gary Miller, Dean, College of the Pacifie; John
Nagle, Professor, Benerd School of Bdusation, University of the Pacific; Rlizabeth Rindskopf Parker,
Dean, University of the Pacific, McGeorge School of Law; Sarah Redfield, Prof,, Franklin Pierce Law
Center and Visiting Prof., University of the Pacific, McGeorge School of Law; and Tom Rutten,
Principal, 3chool of Law and Public Service, Sacremento High School. 1n particular, the paper draws
on two recent works, parts of which are included here withgut repeated scparate attribution. John
Magle & Sarah Redfield, Renovating the P-20 Pyramid in Education--With the Leadership of Schools
of  Law,  hiip/iwww.mcgeorge.edu/government_law_and_policy/education_law/wingspread/
WingspreadReporiFinafDraft1 031.pdf (accessed Feb, 11, 2005), and John Nagle, Sarah Redfield,
Elizabeth Rindskopf Parker, Gary Miller, & Clark Kelso, Pacific's P-20 Initiative to Increase Diversity
in Law Schools, Edue, L. Assn, Annual Meeting (Wov, 2004) (copies on file with the BYT" Education
and Law Journal). The paper also draws heavily on discussions that were pan of a conference held at
the Johngon Foundation's Wingspread Conference Center {June 2004), The authors thank all of the
Wingspread participants and particularly Carole Johnson, Program Officer for Education, the
Johnson Foundation, and Philip Shelton, Kent Lollis, and Glen Bell at the Law Schaol Admission
Council {L3AC) for their thoughtfulness and continued support, Wingspread is discussed further
infra starting at note 296 and accompanying text,

3. Elizabeth Rindskopl Parker, Dean, University of the Pacific, MeGeorge School of Law,
elizabeth@pacific.edw; Sareh E Redfield, Visiting Prof,, University of the Padific, McGeorge School
of Law and Prof, Education Law Graduate Program, Franklin Pierce Law Center, Concord, NH,
sredfield@piercelaw.edu, The authors thank Julie Robbing, LLM candidate, Janelle Ruley, Krysten
Hicks, and Richard Sutherland, D candidates, Pacific/McGeorge School of Law, and William
Toronta, Franklin Pierce Law Centey for their terrific regearch support

4. As g general introductery note, the problems and possible approaches in education that
we outline here are in many respects beyond the scope of our paper in terms of detailed research. We
have focused on showing what we find to be sipnificant trends, Where we have not developed the
background at length, we have attempted to footnote our references in detail to provide readers with
a start on further research in aveas of intereat, Other profersions are hetter aituated, for example,
accouniants and auditors include 20.8% minorities; physicians and surgeons, 24.6%. Molly
MeDanough, A Long March, ABA Journal 59 (February 2005),
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and the great expenditures for education both demonstrate our
recagnition of the importance of education to our democratic
society. It is required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very
foundation of good citizenship, Today it is a principal instrument
in awakening the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally
to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state
has undertaken to provide it, is a right which must be made
available to all on equal terms.*

In order to cultivate a set of leaders with legitimacy in the eyes
of the citizenry, it is necessary that the path to leadership be visibly
open to talented and qualified individuals of every race and
ethnicity. All members of our heterogeneous society must have
confidence in the openness and integrity of the educational
institutions that provide this training. As we have recognized, law
schools “cannot be effective in isolation from the individuals and
institutions with which the law interacts....” Access to legal
education (and thus the legal profession) must be inclusive of
talented and qualified individuals of every race and ethnicity, so
that all members of our heterogeneous society may participate in
the educational institutions that provide the training and
education necessary to succeed in America.®

The legal profession and the law schools which support it are in
crisis: some 90,3%’ of the bar is white and from this group come virtually
all of our nation’s judges, over half of our U.S. Senators, nearly half of our

5 Brown v. Bd of Educ., 347 1.5, 483, 493 (1954).

& Gruffer, 539 L1.5, 332, 333 (2003)

7. Elizabeth Chambiiss, Miles te Go: Progress of Minorities in the Legal Profession, Ametican
Bar Association Comtnlzsion on Racial and Ethnie Diversity in the Legal Profession 2004, at 2 and
Table 1 (Miles to Go 2004); see also Kent Lollis, Presentation, Diversity in the Pipeling to the Legal
Prafession, (Sscramento, Cal,, Oct. 25, 2004) (¢opy on file with the BYT Education and Law Journal),
citing the ABA Commistion on Raclal and Ethnic Diversity and the U.5. Ceneus Burean, chart
prepared by Law School Admission Councll (10/04): Glenn Bell, LSAC, Presentation, Renovating the
K20 Pyramid: Current and Potential Law Students Jurne 2004 (Wingspread June 12, 2004) {copy on
file with the BYU Education and Law Journal), While working on this paper we found ourselves In
the middle of several statistical sources, not all of which were in alignment or agreement, Many were -
for different time perieds or vsed different definitions of key 1erms of racial and ethnic categories.
Ta thow trends and patterns of ¢éngagement or copcern, we have focused 0t one of two S0Urces 0
support various points and used references in footnotes 10 lead readers to other possible sources.
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governors, 2 third of our representatives to Congress, and about one fifth
of our state legislators. Additionally, three of our last seven presidents
held law degrees.® Although only a small percent of the population,
lawyers constitute a large percent of our leadership. Clearly then, the
continued failure of the legal academy and profession to reflect the
diversity of the nation’s population is a crisis for our future leadership.
The following facts illustrate this ¢risis: It is no longer the case that
this generation of Americans will be better educated than the last. Gaps.
endure in college participation based on race, ethnicity and poverty.” For
the third consecutive time, black student admissions to law schools
declined,®and black “representation among law students has fallen to a
twelve year low."! While Hispanic'? student admissions were slightly up,
Y neither black nor Hispanic student admissions were all that impressive

8. Br.of Astn. of Am. L. Schs. in Support of Respts, at 56, Grutter, 539 11,5, 306 (avallabie at
Lexiz 2002 U5 Briefs 241} Natl Gove Asen., Fasts faets on Governors, https//www.nga.org/
governors(1,116%,C_TRIVIAAD_2163,00.html {accessed Jan. 28, 2004); ABA, 50 State Survey
Lawyers-Legislators, www.abanet.org/nabe/lawyerlegislators. pdf (accessed Qet, 11, 2004),

9, Eg Sandra 5. Reppert, Closing the College Participation Gap: A National Summary, Rdug,
Commn, of the 5, (ECE), 3=4 (Oct. 2003). S2¢ discussion infra at Part 111 '

10, Kent Lollis, Presentation, Diversity in the Pipeline to the Legal Profession, (Sacramento,
Cal,, Qct, 25, 2004) {eopy on file with the BYU Educatlon and Low Journal). For black admissions,
there was & decline in actual numbers from 3771 in 2001, 3788 in 2002, and 3628 In 2003, Bacause
general law gchool application numbers increased aver this time, there was a more sighificant decline
85 8 percentage of total admits from 7.4% in 2000, to 6.4% in 2003, E-mail from Robert Carr, LSAC,
to Sarah Redfleld, Prof,, Franklin Plerce L. Ctr., {Dec. 6, 2004) (copy on file with suthors); Telephone
interview with Rabert Carr, LEAC (Dec. 6, 2004}, Se¢ alep Michael Dobbs, Universities Record Drop
in Black Admissions, Washington Post, AL09 {(Nov, 22, 2004). Se# further discussion of numbers
infra at Part 111

11. Milesto Go 2004, supran. 7, at 1, 8.

12. 1n this paper we have followed the convention of referring to various racial and ethnic
groups using the seme term that wes used in our original source for the point being discussed, thus
we sometimes refer to blacks and other times to African-Americans, sometimes to Hispanics and
vther times to Latinos. We fecognize that the use of these terms, particularly with regard to the term
“Hispanic" ohecures very important differences in groups of students of Hispanic heritage including
Puerto Rican, Cuban, Dominican, Central American, South American, Spaniard, and Americano.
See The Interim Report of the President’s Advisary Comunistion on Educational Excellence for
Hispanic Americans, The Road to a Colltge Diploma: The Complex Reality of Refsing Educational
Achievement for Hisparies in the United States, The Interim Report of the President’s Advisory
Commission on Educatignal Excellence for Hispanie Americans Sept, 2002 v, 2, 4, 5, httpriwww.yie
.gov/paccenfinalinterim.pdf {accessed Nov. 1, 2004); Final Report of the President's Advisory
Commission on Educationel Excellence for Hispanic Americans, From Risk to Opportunity; Fulftiing
the Edutational Needs of Hispanic Amevicans in the 21st Céntury 2003 1, 3, hitp:/fwww.yic.gov/
paceea/finalrepori pdf (accessed Nov, 19, 2004); Sarita E, Brown, Deborah Santiago, & Esteln Lopez,
Latinos in Higher Education: Today and Tomorrow 2, httpi/fvw.edexcelencia.org/pdfiToday_
Tomomow.pdf (accessed Dec. 1, 2004).

13, Hispanic admissions in abgolute numbers were 179% In 2000, 1808 in 2001, 1524 in 2002,
and 2158 in 2003, showing a percentage increase from 3.5% in 2000 to 3.7% in 2003. Lollis, supra n.
10; Carr, supra n. 10,
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before,* The American Bar Association (ABA) is straightforward in'its
prediction: _
This disparity between the legal profassion and the general population
is increasing. In the next 50 years the general population is projected to
be about 50% people of colar but enrollment in American law schools is
less than 20% students of color. These trends suggest that the
proportion of minorities in the legal profession is not likely to attain
parity with that in the general population in the foreseeable future.”

As aspirational and inspirational as the US. Supreme Court
decisions of Brown v. Board of Education'® and Grutter v. Bollinger'’ may
be, the reality is that law and legal education are not serving American
education well. This is true in several related ways. We have not achieved
proportional diversity in legal education and practice. We have not
served our educator colleagues well, We have not been good leaders or
partners in fostering the development of intellectual capacity along the
educational pipeline. We have not nourished citizenship education and
engagement along that pipeline, We also have not taught or helped
manage the increasing role that law plays in oor school environments as
education becomes more and more a regulated industry.

This paper discusses the current state of American education and
education reform, particularly in regard to preparation of a
proportionally diverse citizenry. Part I1A discusses the context, reviewing
the place of education in America and calling attention to factors of race
and diversity of relevance to law schools and the legal profession. Part I1B
outlines the factual and statistical background for understanding the
current sitvation in high schools, colleges, law schools, the legal
profession, and the community, This Part also specifically discusses the
situation in which law schools currently find themselves in relationship
to questions of diversity. Part III begins to discuss a P20 agenda, that is
an agenda for work along the educational continuum for preschool (P) to
professional school and beyond (20), This Part first reviews the puzzle of
the achievernent gap and then offers preliminary thoughts on the role of
law schiools in solving this puzzle. Part IV offers conclusions. Also
included is an Appendix outlining a4 Call to Action to law schools and
their colleagues along the continuum to work to improve the number of

14. Lollis, supran, 10,

15, ABA, Qffice of Diversity Initiatives, hutp:/fwww.abanet.org/leadership/diversity.html
{accessed Oct, 29, 2004), )

16, 347 U5, at 483 (holding that the segregation doctrine of “sepatate but equal” is inherently
unequal in public education); 342 U.5. 294 (1935) (ordering that desegrepation shall be accomplished
with all deliberate speed).

17, 539 1.5, 306,
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our students staying in school and aspiring to, and achieving,
professional careers; this Call offers an important insight into work
begun by a group of law, education, and liberal arts deans, together with
their colleagues from elementary and secondary education and a
direction for continuing this work.

11. BACKGROUND

A. The Context

Improving public education and attaining higher education are
strong priorities for the American people.”® It is not news that schools
from preschool through high school [P12] are in need of reform.” It is
not news that there is a serious disengagement with civic issues.® It is

18. E.z. Phi Delta Kappa International, The 34th Annual Phi Delta Kappa/Gallup Poll Of the
Public’'s Astitudes Toward the Public Schools, hip:/fwww pdkintl.org/kappan/k0209polhtmsexec
(accessed Nov, 12, 2004); ETS, National Public Opinion Pell Reveals Americans Want More Access,
Financial Support in Higher Education: Education Remains o National Priority, http:/fwww.cts.org/
news/03061801 hitral (aceessed Nov, 12, 2004): Chron. of Higher Educ., A Special Report: Antitudes
About Higher Education, hup://chronicle.com/states/higheredpoll/2004/attitudes htm (accessed Nov.
1, 2004).

19, See generglly g, The Nall, Cir. for Pub. Policy and Higher Edue., Measuring Up 2004: The
National Report Card on  Higher Education, http://measuringup highereducation,org/decs/
nationalreport_2004 pdf (accessed Nov, 21, 2004); ACT, Crisis at the Core: Preparing All Students for
Collepe and Work (2004} htip:/fwww act.org/path/policy/pdf/erisis_reportpdf (accessed Jun. 2,
2005); Hoover Instn, Hooover Books Owline, (summary) biipd/www-hooverstanford.eduw
publications/booksiosof.htm] (accessed Qct, |, 2004} {providing  summary of Panl E. Peterson, ed,,
Our Schools and our Futwre. . Are we Still at Risk {(Hoover Ingtn, Presg 2003}); Harv, Graduate Sch.
of Educ., A Nation Reformed, htp:/{gseweb harvard.edu/~hepg/nationreformed.html (accessed Nov.
28, 2004) (providing a summary of David T. Gordon, ed., A Nation Reformed: American Education
Twenty Years after A Nation at Risk (Harvard U, Press 2003)); The College Bd., Reaching the Top:
Report of the National Task Force on Minority High Achievement 21, bitp:/fwww collegebonrd com/
repository/reachingthe_3952 pdf (accessed Oct 23, 2004).

20. Am, Political Scientists Assn. Tesk Force on Civie Educ., Articulation Statement, A Call for
Reactions and Contributions, hitp://www.apsanetr.org/ CENnet/erticulation.cfm (accessed Oct 7,
2004} (“We .. . take it as axiomatic that current levels of political knowledge, political enpagemant.
and political enthusiasm are so low as to threaten the vitality and stability of democratic politles in
the United Stales, We believe that political education in the United States is inadequate across the
board. -We believe that we who have chosen vo teach politics as our profession bear major
responsibility for addressing the problem.”); Mational Education Goals, Student Achievernent and
Citizenship, Goals 2000, Educate America Aet, hitp:/fwww ed gov/legislation /GOALS2000/TheAct/
index himt {accessed Jan. 24, 2004). Judith Torney-Purta & Susan Vermeer, Developing Citizenship
Competencles from Kindergarten through Grade 12: A Background Paper for Policymakers and
Educators, hitpy//www.eesorg/clearinghonse/51/35/5135.pdf {accessed Oct, 24, 2004): Bruce Q.
Boston, Sarah 5. Pearson & Samuel Halperin, Ed. Resioring the Balance Between Academics and Civic
Engagement in Public Schools (American Youth Policy Forum and Association for Supervision and
Curricnlum Development 2005) 7,8, See also Carnepie Corporation of New York and CIRCLE, The
Civie Mission of Schools. httpe//www.civiemissionofschools.org/ {accessed Jan, 24, 2004);
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not news that there are substantial, seemingly-intransigent gaps®
between our socio-ecoriomically disadvantaged youth and their wealthier
counterparts; and between our African-American, Native American, and
Hispanic youth and their white and Asian counterparts as to educational
aspiration, achievement and attainment.* Americans in large measure
believe that these gaps that separate white and minority students must be
closed and that schools must be the ones to close the gap.”

Not surprisingly, it is central to our educational mission to increase
diversity in students and faculty in higher education and in professional
schools, particularly law schools, As the Supreme Court stated in the
Michigan affirmative action cases in describing the law school’s quest for
a diverse student body: “The policy aspires to ‘achieve that diversity
which has the potential to enrich everyone's education and thus make a
law school class stronger than the sum of its parts.” * As other writers

21. See generally Abigail Thettistrom & Stephan Thernstrom, No Excuses Closing the Racial
Gap in Learning (No Excuses) 225-240 (Simon’ & Schuster 2003} ("The two largest and most
expensive federal progeams that serve a largely minority constituency appear to have accomplished
very little for their intended beneficiaries,”); David |, Armor, No Excuses; Simplistic Solution for the
Achieverent Gap?, bt/ ferww.icrecord.org/Contentasp?ContentID=11268 (accessed Nov, 1, 2004)
(reviewing end critiquing Thernstroms” Ne Excuses); Paul B, Baron, Parsing the Achievement Gap:
Baselines for Tracking Progress, www.ets.org/research/pic/ parsing.pdf (accessed Oct, 1, 2004},

22, Sec gemerally e Anthony P Carpavale & Stephen ). Rose, Socipeconomic Status,
Race/Ethsicity and Selective College Admissions 36=37, hupi/fwww.tef.org/Tublications/Education/
carnevale_rose.pdf (accessed Oct. 31, 2004); Catherine Millett, Presentation, What We Know About
the Skill Set Extant and Needed {Skill Set) (Wingspread June 12, 2004) (copy on file with the BYUS
Education and Law Journal) (summarizing U.5. Department of Edvcation, Natl. Ctr, for Educ.
Statistics, National Educatiopal Longitudinal Study of 1988 (NELS:88/2000) and Educational
Longitudinal $tudy (ELS:2002)); Thernstrom, supra o, 21 (providing an overview of racial inequality
ib schools); Reaching the Top, supra n. 19, at v; Measuring Up, supra n. 19, at 9. This paper does not
separately diseuss the issucs that arise whete race and special education overlap, nor does it address
the concern about the disproportionate numbers of minority students in special education clagses,
Ser e.g Robert A. Garda, Presentation, Who fs Elfgible under IDEA? Solving IDEAs Over- and Under-
Inchision Problem, Education Law Agsociation 50th Annual Conference (Tucson, Ariz., Nov. 18-20,
2004) (copy on file with authors), As reauthorized, IDEA specifically finds that Aftican-American
children “are identified as having mental retardation and emotional disturbance at rates greater than
their White counterparis”™ and that in 1998-99 "African American children represented just 14.8
percent of the population aged € through 21, but comprised 20,2 prreent of all children with
dizabilities," and addresses this concern; 20 ULS.C. §6 1412, 1400{12) (24} (2000},

23, Though respondents do pot attribute the gap 1o schools, they believe the schaols must -
close It. The 36th Annual Phi Delta Kappa/Gallup Poll Of the Public’s Attitudes Toward the Public
Schools thls. 24-26, http://www. pdkintlorg/kappan/k(409pol. htm#exer (accessed Nov. 14, 2004),

24, Grutier, 539 U.5, at 315 (internal citations omitted}. The Court further observed that
“[t]he policy does not restrict the types of diversily contributions eligible for “substantial weight® in
the admissions process, but instead recognizes ‘many possible bases for diversity admissions.’ The
pelicy docs, however, reaffirm the Law School's longstunding commitment o ‘one particular type of
diversity, that is, ‘racial and ethnic diversity with special reference to the inclusion of students from
groups which have been historically disctiminated againat, like African-Americans, Hispanics and
Native Americane, who without this commitment might not be represented in our student body in
meaningful numbers,’ By enrolling a ‘critical mass’ of [underrepresented] minority students,” the
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on this subject have summarized;

Race almost always affects an individual's experiences and perspectives,
and thus the person’s capacity to contribute to the kinds of learning
through diversity that occur on campuses, This form of learning will be
more irnportant going forward than it has been in the past. Both the
growing diversity of American society and the increasing interaction
with other cultures worldwide make it eviderit that going to school only
with ‘the likes of oneself will be increasingly anachronistic. The
advantages of being able to understand how others think and function,
10 cope across racial divides, and to lead groups composed of diverse
individuals are certain to increase.”

Until many more underrepresented minoerity students from
disadvantaged, middle class, and vpper-middle class circumstances are
very successful educationally, it will be virtually impossible to integrate
our society’s institutions completely, especially at leadership levels,
Without such progress, the United States also will continue to be
unable to draw on the full range of talents in our population during an
era when the value of an educated citizenry has never been greater.”®

And as to the alternative to acting to achieve proportional diversity:

l.aw 5chool seeks to ‘ensure their ability to make unique contributions to the character of the Law
School,™ Gruater, 539 U5, at 316 (internai citations omitted).

25. William G. Bowen & Derek Bok, The Shape of the River: Long-Term Conseguences of
Considering Race in College and Unjversity Admizsions 279 (Princeton 1998), (quoted in part in Cruz
Reynoso & Cory Amron, Diversity in Legal Education: A Eroader View, A Deeper Commitment, 52 ],
Leg. Educ. 491, 498 (2002)). Reynoso continues: “Diversity has .8 strong positive impact on
educational experience. A student’s exposure in law school to classmates with a variety of
experiences and perspectives develops her cultural competence and intellectual dexterity, qualities
vital 1o graduates entering our fast-changing and increasingly diverse profession and society.” 14,
Another perspective is offered by leading American businesses, As they stated in their amicus briefs
itt the Michigan cases:

[tthe students of today are this mumi-y’s ¢orporate and community leaders of the next half
century. For these students to reslize their potential as leaders, it is essential that they be
educuted in an environment where they are exposed o diverse people, idéns, parspectives, and
Interactions. In the experience of the amici businesses, today's global marketplace and the
increasing diversity in the Ametican population demand the cross-culiural experience and
undersianding gained from such an edugation, Diversity in highet educarion is therefore a
compelling government interest not only because of its positive eifects on the educational
environment itself, but alko because of the cruchal role diversity in higher education pleys in
preparing students to be the [eaders this country needs in business, law, and all other pursutts
that affect the public interest.

Br, of 65 Leading Am. Bus_ in Suppont of Respts. in Grutter, 539 U.S. 308 (2003) (available at Lexis
2002 U.5. Briefs 241). See generally Elizabeth Mertz, What Difference Does Difference Make? The
Challenge for Legal Education, 48 ). Leg, Edue, 1 (1998) (revlewing diversity in law schaol
clagsrooms): Brian Qweley, Black Twy; An African-American Perspective on Law School, 28 Colum,
Human Rights L. Rev. 501 {1997} (describing one black law student’s pareative of his first year at law
school).

26, Reaching the Top, supran, 19, at 2,
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The alternative seems to us both stark and unworthy of our country’s
ideals, Turning aside from efforts to help larger numbers of well-
qualified blacks gain the educational advantages they will need to move
steadily and confidently into the mainstream of American life could
have extremely serious consequences. Here in the United States, as
elsewhere in the world, visible efforts by leading educational
institutions to make things better will encourage others to press on with
the hard work needed to overcome the continuing effects of a legacy of
unfair treatment.?

It is fundamental that law schools, as the training ground for a large
number of our nation's leaders,” should be representative of our society,
As Justice Powell stated in Regents of University of California v. Bakke,
and Justice O’Connor in Grutter: "It is not too much to say that the
‘nation’s future depends upon leaders trained through wide exposure’ to
the ideas and mores of students as diverse as this Nation of many
peoples.™  With patterns of resegregation developing in many of our
public schools, diversity in Jaw schoals has become even more crucial to

producing a profession that serves all of society well.”!

. 27. Bowen, supra n. 25, af 286 (quoting Justice Higginbotham, Breaking Thurgood Marshall's
Fromise, M.Y. Timnes, sec, 6 (Jan. 18, 1898)),
28, Sweatt v, Painter, 339 U5, 629, 634 (1950) (describing law school as a “proving ground for
legal learning and practice™),
29. 438 U8, 265, 313 (1578) (quoting Ley:shian v. Bd. of Regents of U, af 5t of N, Y., 385 175,
549, 603 (1967)); Gruster, 539 U.S. at 329,
30. The Harvard Civil Rights Project reports that;

[tThe data show the emergence of a substantial group of Ametican schools that are virtually all
non-white, which we gall apartheld schools These schools educate one-sixth of the nation's
black students and one-fourth of black students in the Northeast and Midwest, Thase are often
schools where enormous poverty, limited resources, and social and health problems of many
types are concentrated. One ninth of Latine srudents attend &hooks where 99-100% of the
student body is eampozed of minority students.

E. Frankenberg, C, Lee, & Q. Orfield, A Multiracial Society with Sepregated Schools Are We Losing
the Drearm, The Civil Rights Project at Harvard Unjversity 5, http://www_civilrightsproject harvard
edu/mesearchireseg0d/AreWelosingtheDream pdf (accessed Oct. 18, 2004). See gemerally Gary
Crfield & Chungmei Lee, Brown at 50; King's Dream or Plessy's Nightmare?, Harv, Civ, Rights Rept,,
http:fiwww.civilightsproject. horverd.edu/research/reseg04/brown S50, pdf (accessed Qrt. 28, 2004).
3L Se¢ Grutter, 539 U.S, at 329-31, The values of diversity are well researched. The amicus
briefs supparting the University in Grutfer explain these valuss at length and provide valuable
reference material on this point, g Br. of The Am, Educ. Research Assn., The Assn. of Am, Golleges
and Us, and The Am. Assn. for Higher Educ. as Amici Curiae in Support of Respts.. Grutter, 539 U5,
306 (2003) (available at Lexis 2002 ULS, Briefs 241) {researching values of divemity). $ee generally
Patricia Gurin, The Compelling Need for Diversity in Education, htip/fwww.umich.edu/~urel/
admissipns/legal/expert/conclhiml (accessed Wov, 28, 2004) {concluding that “students, indeed,
acquire a very broad range of skills, motivations, values, and cognitive capacities from diverse peers
when provided with the appropriste opportunities to do so™); Patricia Gurin, Biren A. Hagda, & -
Gretchen B, Lopez, The Benefits of Diversity in Education for Democratic Citizenship, 60 ], Social
lesues 17 {Apr. 2004), also available at http:/fwww-personalamich.edu/~pgurin/benefits.htmi
{accessed Nov, 28, 2004) (benefits of peer contact): Bowen, supra n. 25; Erankenberg, supra n. 30, at
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As the ABA Deputy Attorney General states;

If a vast democratic republic as diverse—and at times divided—as late
twentieth-century America is to survive and flourish, it must cultivate
SOmE common spaces where citizens from every comer of society can
come together to learn how others live, how others think, how others
feel. If not in universities, where? If nat young adulthood, when? 1f not
in law scheols, why not?®

Still today, many law students have not spent time with nonwhite
students elsewhere beyond their educational experience.® In a recent
review of students” experiences at Yale Law School in relation to
diversity, Gary Orfield and his colleagues report, “In this relatively small
school that produces presidents, Supreme Court justices, and other
leaders of the bar and politics, a very talented and sophisticated group of
students reported major effects of diversity on their understanding and
views of important social and legal issues,™

The importance of understanding diverse points of view is self
evident for all students, and for the legal community, Law, after all, i3
more than a set of rules to study and master. Law is not only the carrier
of our culture, but it is the very essence and the core of our democracy.
The Supreme Court, as illustrated by the opening epigraph of this article,
has recognized both the overwhelming importance of education and the
equally compelling role of law as arbiter and messenger for American

12-14 (citing research on the contribution of diversity to educational accomplishment).

32 ABA, American Bar Assoclation Resource Guider Programs to Advance Racial and Ethnic
Diversity in the Legal Profession, httpy//fwww.abanet.org/leadership/divees] pdf (accessed Oct. 23,
2004) {quoting Deputy Attorney General Eric H. Holder).

33, See Gary Orfield & Dean Whitla, Diversity and Legal Education: Student Expeviences in
Leading Law Schools In Gary Orfield & Michael Kurlacnder, eds., Diversity Challenged: Evidence on
the Impact of Affirmative Action, hitp:/fwww civilrightsproject harvard edu/research/lawmichigan/
DiversityandLegalEducation.pdf (aceessed Ocr. 18, 2004),

3, Orlield & Whilla, supra n. 33, at 154, The student surveys in this report are Hluminating.
For example:

[tlhe Yale results were especially interesting, since the school producsd the highest response
rate and i widely regarded sz the nation’s most selective law school. Thirty percent of its
snudents responding to the survey had little or no interracial contact while growing up and 22
percent had litle or nooe in high echool. While at Yale Law School, only 3 percant gaid they
had little or no contagt acros: pacial lings and 55 percent reported » great deal. Forty-three
petcent repomed sudying together very often or fidy oftzn and 59 percent checked the two
highes! categories of impact on their ability to work with others from differest backgrounds

* more effectively n the fatore, Seventyfotr percent =id that diversity improved the mnge of
informal discussion at Yale, and 72 percent checkeed the two highest categories abont
entichment of dasgroom discussion. Fifty-yeven percent said that exchanges with students of
other racial and ethnic backgrounds had led them to change their values.

Id at 153,
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society.®* So too, the Supreme Court in Grutter has recognized the key
role law schools play in educating the leaders of our democracy® A
critical aspect of this education is diversity, a value that law schools
espouse and that the Supreme Court has recognized as compelling:”
“fo]ur conclusion that the Law School has a compelling interest in a
diverse student body is informed by our view that attaining a diverse
student body is at the heart of the Law School’s proper institutional
mission.™ '

In this context, we must recognize that our efforts to date have not
come close to achieving racial proportionality in the legal academny or in
the legal profession.® For many years now, although the educational
pipeline did not deliver racially and socio-economically proportionate
numbers of equally qualified applicants, law schools have been able to
engage in affirmative action® to admit underrepresented students with

35, Brown, 347 U.5_ at 493,

36, 5A9ULE. at 332-233,

37, The Supreme Court defers to the wniversity judgment on thig point. (“The Law School's
educational judgment that such diversity is essential to its educational mission s one 10 which we
defer,”), Td, at 338,

38, Id. at 330, ‘

39, See further diseussion of the numbers infra at Part ITT and LSAC Chart infra starting at n.
172.

40. See penerally Reynaso, supra n, 25, at 497-98, 501-02; Goodwin Liu, Brawn, Bollinger, and
Beyond, 47 How, L], 705 (2004); Jack Greenberg, Symposium on Grutter ¢ Gratr, Examining
“Diversity™ in Education: Diversity, the University, and the World Outside, 103 Colum. L. Rev. 1610
(2003); Richard ¥ Sander, Experimenting with Class-hased Affirmative Action, 47 ], Leg, Edue, 472
(1997). See also 1.5, Const. amend. XIV, §1; Titde VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d
(2000); 42 ULA.C. § 198)(a) (2000). Compare Grutter, 533 U.5. 306; Bakke, 438 U.5, 265 (1678)
{stating that affirmative action quotas in medical school admissions are unacceptable, but diversity
can be basis for admisstons} (plurality opinion) and Smith v, U. of Wash, L, Sch., 233 F.3d 1188 (Sth
(Cir. 2000) (following Bakke} with Gratz v. Bollinger, 539 U.S. 244; 269-270 (2007) (stating that a
system uging avtomatie points for admissions based on race iz not narrowly tailored to achieve s
compelling state interesty and with Hopwood v, Texas, 78 F, 3d 922, 934 (5th Cir. 1996) (holding that
racial imbalance is not “compelling justification™). For an overview of race-sensitive admissions
policies, see Bowen, suprz n. 25, at Ch, ), For tabulation of approaches to affirmative action, see
College Bd., Achieving Diversity: Different Approaches to Achicving Diversity, humpifiwww
.collegeboard.com/highered/ad/epp/app.hitml (accessed Nov. 6, 2004), For additional perspective on
those schools that did not continue with affirmative action, ser e.g. Maurice R. Dyson, In Search of
the Talented Tenth: Diversity, Affirmative Access, and University-Driven Reformn, 6 Harv. Latine L
Rev. 41 at 55-59, 70-72 (2003) (percent plans as opposed to affirmative action); Toméas Rivera Policy
Tngt,, Changes in University of Colifornin Admissions Policies $eill Fail to Increase Diversity at
Cumpusts: Appregated Campus Acceptance Rates Fall 23 Percenlage Paints For African American and
Lating Students, htps/fwww.uptorg/Press%20rclenses/102604.pdf (accessed Oct, 27, 2004); Rebecea
Trounsan, Declining Minority Admissions Rate at UC Js Critieized, L, A Times, Los Angeles, CAz BS
(Oct, 27, 2004, p. B5,}: David L. Chambers, Timothy T. Clydesdale, William C. Kidder, & Richard £).
Lempert, The Real Impact of Eliminating Affirmative Action in Ameriean Law Schools: An Empirical
Critigue of Richard Sander's Stanford Law Review Study at 11 fig. 2, http://www lsacnet.org/
response/Sander-public-version-3.pdf (accessed Nev. 28, 2004) {article subject to revision),
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lower test scores and grades.!! Later, recognizing that these test numbers
were indeed related to students likely success at law school and
eventually on the bar exam,” the law schools created a spectrum of
academic support programs to enthance the abilities of these students to
achieve in the highly competitive law school environment.*

Of particular note here is the Council on Legal Education
Opportunity (CLEQ) program to help disadvantaged students access and
attend law school, CLEQ began in 1968 as part of an ABA project under
the American Bar Association Fund for Justice and Education, with a
purpose “to expand opportunities for minorities and low-income
students to attend law school and become members of the legal
profession by providing pre-law recruitment, counseling, placement
assistance and training” including a “rigorous pre-law preparatory
summer institute.™ CLEO has recently started 4 CLEO College Scholars
Program, which joins its Road to Law School and Sophomore Super
Saturday seminars, Sophomore Summer Institute, and Freshman &
Sophomore Law Forum, all offering assistance to potential applicants.®
In 1998, the federal government earmarked funds for CLEQ through the
Thurgood Marshall Legal Educational Opportunity Program.”

41, See generally Br, of L. Sch, Admis, Council as Amicd Curiae tn Support of Res-pts ot 2=3, %=
11, Grurter, 539 U 5. 306 (available at Lexis 2002 U.5. Briels 241).

42, Gita Z. Wilder, The Road to Law School and Bevond: Exemining Challenges 1o Racial and
Ethuic Diversity in the Legal Profession, htip:/jwww lsacoct.org/lsac/research-reports/RR-02-01.pdf
(aceessed Feb, 7, 2005); (Distussion of the correlation value of these numbers is beyond the scope of
this paper, particularly the correlation, if any, with lawyering.) For more information on this subject
see 8. Paul Kirgls, Race, Rankings and the Part-Time Free Pass, 84 ], Leg, Educ. 595, 356=98 (2004).

45, See Kristine 5. Knapland & Richard H. Sander, The Art and Sclence of Academic Suppor!,
45 1. Leg, Educ. 158, 160 (1995) (evaluating academic support systems at UCLA} L. Sch. Admis.
Council, Law Serviceg, An Jnrrodugtion to Academic Assistance Programs (1952) (copy on file with
authors); Wilder, supra n. 42, at 8; Leslkie Yalof Garfield & Kelly Koenig Levi, Finding Success in the
Cauldron of Competition; The Effectiveness of Academic Support Programs, 2004 BYU Edué, & L1 1
(2004) (focusing on Pace Law School’s Acedemic Support Program); Reaching the Top, supra n. 19,
at 28 (offering positive commentary on academic support generally),

44, Couwncil on Leg, Educ, Opportunity, Al Abput Cleo, What Iz Cleo?, httpi/iwiww
«tlevscholars.com/all_about_cleo/index.him (accessed Oclober, 1, 2004) (providing a description of
the Summer Institute and a listing for CLEQ programs). CLEQ reports that in its 35 years of
aperation, gver 7,000 students have participated in its summer programs, Id.

45 Council on Lep, Edue. Opportunity, Pre-Law Programs, College Scholars, htp:/fwww

«lecscholars.com/pre_law_programs/index.cfm (accessed Dec, 2, 2004),

46, U.5 Dept. of Bduc, Thurgood Marskall Legal Educational Opportunity ngmm.
http://web99.ed,gov/GTEF/Program?2.nsf/0/49d 2842 55975821852 563420078 7ba5TOpenDogument
(accessed Oct. 1, 2004). In 2002 and 2003, 4 million to § million dollars were appropriated for this
program. Id. Some law schools may also receive funds under the autherity for Higher Education
Resourees and Student Assistance Programs, Institutional Ald, Strengthening Historically Black
Colleges and Universities. 20 U.5.C. § 1063(k) (2000). Se¢ generally Deborah Santiage & 3arita E.
Brown, Federal Policy and Latinos in Higher Education 13, httpy/fwww.pewhigpanic org/site/docs/
pdi/Highe:ED06.23.04fnal_afl.pdf (accessed Feb, 10, 2005),
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While these efforts have had their successes in increasing the
numbers of diverse students in law schools and in assisting in their
persistence once there,” today’s numbers show that these efforts have not -
proved sufficient.® And there is no reason to believe they will prove
sufficient over time. Thus, it is no longer enough, if indeed it ever was,*
for us to sit atop the educational pipeline and wait for our colleagues
along the pipeline to deliver appmpnately prepared students for our
institutions.

While there is undoubtedly, as William Bowen and Derek Bok
observed in The Shape of the River, “an insatiable appetite for the painless
alternative” to address the gaps we now see,® evidence shows that it
cannot be satisfied. In today’s world there are no effective painless
alternatives. As those who report on the nation’s progress in higher
education put it, “The areas where we have stalled , . . or lost ground will
not be self-correcting . . . The time has come for addressing accomulated
deficiencies . . . [requiring] a deliberate and renewed infusion of energy,
commitment, and creativity.” ®  To address these accumulated
deficiencies along the road to a diverse law community, law schools must
engage their colleagues along the educational pipeline from preschool
through college [P16) and join forces with them for the long haul:*

47, See eg Kevin Brown, From Brown to Grutter: Affirmative Actfon and Higher Education in
the South: The Racial Gap in Ahility: From the Fifteenth Century to Grutier and Gratz, 78 Tul. L. Rev.
2061, 2064-65 (2004) (demonstrating significant decrease n minorlty admissions without
affirmative action); LSAC Brief, supra n. 41, at 2. (Statistical evidence complled by LSAC shows that -
*unless America's law schools are allawed to adopt race-conscions admissions policies, many of the
nation's lawyers will be tralned in an environment of racial homogeneity that bears almost no
élation to the world in which they will work, and in which all of us live.”), See generally Wilder,
stepra o 42, at 29=30; Knapland, supra n. 43; and Garfield, supra p. 43, ‘

48, For a brief hiztorical pergpective on this from the vantage point of college admissions, see
Douglas 5. Massey, Camille Z. Charles, Garvey F. Lundy, & Mary 1. Fischer, The Source of the River:
The Soelal Origins of Preshman at America’s Colleges and Universities 1-2 (Princeton UL Press 2003).

49, At the most simple leve] of analysis, affirmative action has not producsd a proportionately
diverse bar, There ace also those who argue that it has harmed minotity studentz, Eg Richard H.
Sander, A Systemic Analysis of Affirmative Action in American Law Schools, 57 Stanford L. Rev, 367,
371 {2004) “[A] system of racial preferences that, in one realm after another, produces more harms
than benefits for its putative beneficiaries, The admission preferences extended to blacks afe very
larpe and do not successfully identify students who will perform better than one would predict based
on their academis indices, Consequently, most black law applicants end up at schools where they will
siruggle academically and fail at highet rates than they would in the absence of preferences, The net
tradeofl of highey prestige but weaker academie performance substantially harms black performance
on bar exams and harms most new black lewyers on the job markel, Perhaps most remarkably, 2
strong case can be made that in the legal education system as a whole, racial prelerences end up
producing fewer black lawyers each year than would be produced by a race-blind system™ Id. at 103
106.: compare with Chambers, supre n. 40. ‘ ’

50. Bowen, supra n, 25, at xhii.

51, Measuring Up, supran, 19, at 9.

52. Seeo.g Wilder, supra n, 42, at 29-30.
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Diversity can only be sustairied by meaningful affirmative access to
quality education for students of color beginning far before any
admission determination is made at the university level. By starting
educational reform at earlier grades, we can begin to create a system
where students are not set up for failure upon entering college. Better
preparation and mentoring can enhance college retention as well
Overall, the case for targeted college intervention at the elementary and
middle school levels is & compelling one. Educational quality does not
have to be sacrificed in the name of diversity, as some have recently
contended.*

While concern with the pipeline is hardly a new idea™ its
importance at the law school level is more acute now for three reasons:
our efforts in the past have fallen short; education all along the pipeline
remains so clearly in need of attention; and the Supreme Court has
signaled that the prior and current approaches will not be acceptable into
the indefinite future® This change is something to which law schools
must pay attention. This is the call to action that all law schools must
heed nationally if we are to make a real difference, This 15 not a call to
discontinue affirmative action, nor is it a call to continue or discontinue
the affirmative action debate,® Rather, it is a call for a new paradigm for
law schools, one maore involved with our students at earlier points on the
pipeline and more invelved with issues of civic engagement.

Interestingly, the bench and the bar have already responded to the
need for earlier involvement along the educational pipeline. Justice
Kennedy and the American Bar Association, for example, have begun a
Dialogue on Freedom, “to foster among our nation's youth the
identification and understanding of fundamental American values and
those universal moral precepts that all free people share,”” Through the

53. Dyson, supra n. 40, at 76. 5z¢ generally Nancy Zimpher & Kenneth Howey, ed., University
Leadership i Urban School Renewal, (Greenwood Press, 2004),

54, Seeeg Bowen, supra n. 25, at xliv-xlv; Dyson, supra 0. 40, at 54-56,

55, See infra at n, 71; see also Grutter 539 UG at 34446 (Ginsburg and Breyer, J].
concurring),

56, For recent discussion on this point, ser Sander, supra n. 4% and Chambers, supra n, 40,

57. Dialogue on Freedom, excerpt available at hitpi//www manningproductions com/ABA243/
OME/DOF_summary htmt (accessed Oct, 12, 2004). For mont on Dialogue se¢ American Bar
Association, Dialogue on Freedom, http:/iwww.abanet.org/dialogue/whetis.htm! (accessed Oct 12,
2084). Similarly, Just the Beginning Foundation is a program started by the bench in the Chicago area
to teach young people about civil rights and 1o eventuzlly increase minority representation on the
federel bench. See hitpy//www jtbl.org, Protest and Defend ~ The Constitutional Project’s Dialogue on
America is another example of & propgram involved with students earlier on in the educational |
pipeline. It is 2 similar local program modeled after Justice Kennedy's Dialogue and stanied “in
responge to the alarming statistics that high school and college students hack fundamental knowledge
of the Constitation snd American history.” Lt from Participant, Operation Protect o0 Defend, A
Cammitment to Civic Education by Lawysers and Judictary (undated) (copy on file with authers).
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Dialogue on Freedom, Justice Kennedy and others have recognized, and
acted on, the need to reach out into the lives of our young people earlier.

Similarly, the American Bar Association through its Commission on
Racial and Ethnic Diversity in the Profession and Advisory Council on
Diversity has worked diligently in this arena for some time,™ as have
many state and local bar associations.” Other professions facing similar
disproportionate representation® are already working in programs that
reach back along the pipeline to nourish leaders in their disciplines. Such
programs include doctoral programs for the professoriate,”
engineering,* and health.®

58, See generally ABA, The ABA Diversity Center, hitps/fwww ahanet.org/minorities/
diversity. him] (accessed Oct, 29, 2004}, Goal 2 of the American Bar Assotiation’s Colloguium on
Diversity in the Legal Profession, October 1999 ks to “[e]nsure that minority students are adequately
prepared 10 putsue a legal career.™ This includes efforts to creare a developmental model that defines
the criteria for successful lawyers and desighs school programes to match that model; determine
scademic skills necessary to succeed in law school; assess the apportunities that pre-K, elementary,
and secendary school minority stdents have to obtain those academic skills; determine what, if any,
barriers precinde pre-X, clementary, and secondary school minority students from obtaining those
academic skills; develop programs to assist minerity students in obtaining those academic glills; and
increase awareness in communities of color concerning the advantages of a career In law. AEA
Resource Guide, supra n. 32, at 6. For a list of sample programs, see Id. at 34; few involve law schools
explicitly, ’

89, Eg N.Y. 5t B. Assn, Law Youth ond Citizenship Program, huip:/iwwwnysbaorg/
Content/ NavigationMenu/Public_Resources/Programs_snd_Resources/Law,_Youth_and_
Citizenship/Law, Youth_and_ Citizenship. htm {accessed Feb, 2, 2004}, It is beyond the scope of thié
paper to review these programs specifically, but 2 compilation which addressed their relationships
with law schools would be useful,

60, Ser eg Minority Affairs Consortinm, Number of Male Physicians By Race/Ethnicity,
2003,  http:/fwww.ama-assn.org/ama/pub/eategory/12922 htm);  Minority Affairs  Consortium,
MNumber of Family Physicians By Race, 2003, hbtps//www.ama-assh.org/fama/pub/category/12928
html; National Science Foundation, Division of Scence Resources Statistics, Seience and Enginesring
Doctorate Awards: 2003, NSB 05.300, Project Officer, Joan 5. Burreli (Arlington, VA 2004),
Doctorates awaerded to U5, cittzens, by racefethnicity and major field of study of recipients: 1984~
2003, http:/ fwww.nsf.gov/sbe/srs/nsf05300/dsthtm Other professions are zhead of the law profession
tn terms of minority representation. Miles to Go 2004, supra n. 7, Table 2.

61. For example, the Southern Regiona! Education Board (SREB) has 4 program to increase
{he number of minority doctoral cendidates, See e.g., SREB, Diversity in College Faculty, hip:/fwww
.sreb.org/programs/dsp/publications/facultydiversity/intro,asp  (acceased Dec. 1, 2004). This
program, funded by foundations and state governments, includes financial support in the form of
stipends and dissertation-year awards, direct student services on a regiomal basis (including regular
supportive contact with SREB stafl and student and career counseling), departmental support to
improve department environments for minority students; professional development funds to
support rescarch and publication; anid an anmual networking opportunity, the Institute on Teaching
and Menioring, For more information on the Institate for Teaching and Mentoring, see SREB,
Dogtoral Scholars  Program, https//www sreb.org/programs/dsp/process/about_the, program.asp
(accessed Dec, 1, 2004), In its seven years, the SREB program has achieved success in producing “a
significant cohort of doctoral scholars of color™ with a “high level of dedication to faculty carcers
among participants.” SREB, More Than a Check and a Handshake 5, htip:/fwww sreb.org/programs/
dsp/publications/CheckHandshake,pdf (accessed Dec. 1, 20043,

62, Itis beyond the scope of this paper 10 review these efforts in detail, but there are obviously
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lessons to be leamned. One fruitful ares for additional work would be a comparative literature and
programmatic review, In engineering, se¢ £g The Mational Advisory Councl] for Minorities in
Engineering (NACME) statee as its mission: ~[To provide] leadership and support for the national.
effort to increase the representation of successful African American, American Indxa.u and Latino
wotnen and men in engineering end technology, math- and science-bastd caresrs.” NACME, About
Us, httge/Mwww.nacme.org/about/ (accessed Feb, 7, 2005), NACME specifically speaks to pipeline
18E1EE!

In an effort to increase the posl of middle and high school students that are prepared to
succetsfully undertake the rigors of college-level math and selence courses, NACME has begun
to aggressively lay the fowndation for a pre-college strategy. The ultimate goal is to broaden the
pipeling for those wishing to consider engineering az a university major and potential carser
choice. As a first step. NACME canvened @ cadre of natignal sxperts in the field of pre-college
education at an October Pre-college Roundtable. The purpoae of the Roundtable was 10 axplors
besi-practices, dlseuss NACME's pre-college record 1o date, historlesl initiatives, crnerging
programmatic options. and viable apportunities for collaborative cfforts, The Roundtable, held
in White Plaing, New York, comprised key stakeholders from the government, corporate,
education and institutional sevtors. Those present at the day-long event engaged in & spirited

exchange of innovative ideas for advancing the collective goal of decreasing the highe:- lummg
readiness gap for middle sehool and high school sudents of eolor,

WACME. For Pre-College Smdems, fttp:/iwww nacme org/precollege/ (accessed Oct. 23, 2004).
MACME also seeks to work with K12 educators through professional development *[wle're proud to
wark with America's educators to promeote the highest quality math and prience education possible.
We offer an expansive portfolio of Professional Development programs as well as Guide Me
NACME: A Roadmap to Engineering, which features a section for K12 educators.” NACME, For
Edurators, http://www.nactne.orgleducatora/ (accessed Oct. 23, 2004). Additlonally NACME lists 25
universiry/institational partners, with whotn the relationship is described as being “based on their
providing a welcoming environment and academic support to students. Each institution repotts.
annualiy to NACME o student progress and hes pledped to narrow the retention-to-graduation
gap” MWACME, NACME Partner Institutions, http://www.nacme. argiuniversityiothers html
{accessed Tan. 24, 2005),

63. Ser comments supra at m. 58, The health professions have been focused on the pipeline
issues for over a decade, For example, the Conncil on Graduate Medical Edueation (CQGME) found
in its Third Report to the HHS Secretary and the Senate Committee on Health, Education, Labor and
Pensions and the House of Representatives Commities on Commerce in 1992, "Surategies ¢ increass
minotity enrollment omst emphasize increasing and strengthening the applicant pool, the
acceptance rate from within this pool, and the student retention rate. These strategies must take into
account disproportionately high rates of poverty, poor health status, poor schools, and a ¢ontinued
lack of aceess w educationdl and career gpportunities. They must include both traditional short-term
efforts and long-term strategies lacgeting younger students early in the educational pipeline.”
COGME, Improving Access io Health Care Through Physician Workfuree Reforey Directions for the
218t Centtury, Witps/iwww cogme.govirpt3_d.htm (aceessed Mov, 30, 2004), In its Twelfth Report in
1958, COGME recognized that while Improvements had been made and the trend in medical echool
entollment for minoritics was generally upward but fownd “many mirorities remain critically under-
represented at every level of medicine,” The Council on Graduate Med. Educ., Twelfth Report:
Minorities in Medicine, http:/fwww.copme.gov/rptt2.2.htm (accessed Nov. 30, 2004). The Report
recommended a variety of national strategies of which law schools might well take note. These
included eollective action among public and private groups on a national stratzgy, establishment of a
national numerical goal, encouragement of collaboration at_ “multiple Jevels of the education
continuum,” id; Assn. of Am. Med. Colleges (AAMKC), Learning From Others: A Literature Review
and How-to Guide from the Health Professions Partnership Initiative i, bitps://services.aame.org/
Publications/showfile.clim?{lle=version 26 pdf8CFIDw] 42656 5&CFTOREN=5831378-ac5e0441-
d1fa-488b-a305- 158/ a55ac49 (accessed Dec. 3, 2004), Ser Advisory Council on Graduate Medical
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Of course, some law schools have been involved in pipeline
initiatives outside their gates and others have been involved in impact
litigation, but their work has been neither systemic nor systematic. Fifty
years after Brown,™ thirty plus years after Serrano v. Priest,® thirty-plus
years after P.A.R.C. v. Pennsylvania® and Mills v. Board of Education,”
twerity-plus years after Bakke, Lau v. Nichols® and Plyler v, Doe,™ we
must recognize that the best intended and conceived litigation strategies
have yet to produce equity and diversity along the educational pipeline.”
The same can be said for the best intended affirmative action and
academic support initiatives.”

More efforts to improve participation in the early points along the
education pipeline are needed. We have certainly not worked
consistently or collaboratively with other educators aJong the continuum
to understand and address the real problems or to improve student

Educatlon, 42 USCS $ 2940 (2005). Medical programs are discussed farther infra Part IIT (B),

64, M7 VS al 483 (holding that the segregation doctrine of "scparate bot equel” is inherently
unequa) in public education); 349 1.5. 294 (ordering that desegregation shall be sceomplithed with
all deliberate speed).

65. Serrano v, Priegt, 487 P24 1241 {Cal. 1971). Serrano was papt of what is now called the first
(of three) waves of school finance litigation. See William E. Thro, Judicial Analysis During the Third
Wave of School Finance Litigation: The Massachusetts Decision as & Model, 35 B.C. 1., Rev, 597, 508
(1994); Michael Heise, State Constltutions, School Finance Litigation, and the "Third Wave “From
Equity to Adequacy, 68 Temple L. Rev. 1151 {1995); Yohance C. Edwards & Jennifer Ahem, Note,
Unequal Treatment In State Supreme Courts: Minarity and City Schools in Education Pinance Reform
Litigation, 79 N.Y.U. L. Rev. 326 (2004); Damian B, Gosheff, Comment, Brown's Unfulfilled Promist;
Education Finance Reforst and the Separatc But Equal Effect OF State Education Clause Remedies -
New York as a Model, 35 U. Tal. L. Rev, 889 (2004),

66. Pa. Atin. for Retarded Children (PAR.C) v, Pa., 334 P, Supp. 1257 (E.D. Pa. 1971)
(ordering = consent decree that mentally retarded children in Pennsylvania were entitled 10 access to
a free public education as appropriate to their capacities),

67. Mills v, Bd. of Educ. of D.C, 348 P. Supp. 866 (D.D.C. 1972) (holding exceptiona) students
could not be denied appropriate public education nor be suspended or expelled without appropriate
due process). '

68, Bakke, 438 11.5. 265,

69, Lau v. Nichols, 414 1.8, 563 (1974) (holding that Chinese students whe aré not proficient
in English are entitled under the Civil Rights Act of 1964 to some type of language program to assure
they can benefit from theit public school education).

70, Plyler v. Doe, 457 U5, 202 (1982) (holding that the State cannot constitutionally precluda
undocumented students from public schoal),

71. In these same years, indeed, in part in response o this Htipation, we have seen increasing
legiglative, administrative and judicial invelvement in cducstion. Eg The Individuals with
Diisabilities Eduratipn Act, 20 U5.C. § 1400 £t seq (2000); The Higher Education Act, 20 U.S.C_§ 1001
et zeq (2000); No Child Lefi Behind Act, P.L. 107-110, 20 U.8,C, § 6301 ct seq (2001}, Some would say
that the results have not anly beert insufficient, but have proved harmful to the basic mission of our
schools. See generally Richard Arum, Judging School Discipline: The Crisls of Mora! Autharity at 200—
202 (Harvard U, Press 2003) {criticizing particularly the negative impact of students’ rights litigation
and expectations on school discipline),

72, See lurther discussion of the numbers fnfra at Part I11



1} LAW SCHOOLS IN ISOLATION 17

achievement along the pipeline. Nor have we worked collaboratively to
teach our colleagnes the relevant legal principles in education law or to
dissipate the undue burden of fear and uncertainty surrounding
increased legal interventions.” Nor have we worked collaboratively to
assure that the conceptual framework of due process and other
fundarental constitational and legal values are embedded in classrooms
up and down the pipeline.”

The time has come to rethink our interaction with education outside
our gates. Law schools must now join the bench, the bar, and other
professional schools in work along the pipeline. This is essential both to
further our own goals for a stronger, more diverse student body and
profession, as well as to heed Justice O'Connor's warning in Grutter:

We are mindful, however, thet [a] core purpose of the Fourteenth
Amendment was to do away with all governmentally imposed
discrimination based on race.’ Accordingly, race-conscious admissions
policies must be limited in time. This requirement reflects that racial
clagsifications, however compelling their goals, are potentially so
dangerous that they may be employed no more broadly than the
interest demands. Enshrining a permanent justification for racial
preferences would offend this fundamental equal protection principle.
We see no reason o exempt tace-conscious admissions programs from
the requirement that all governmental use of race must have a logical
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