Overcoming Cultures of Compliance
in Government
James M. Lager"

Many would agree that corruption—the abuse of public office for private gain>—is widespread
in government today. Certainly, there is no shortage of examples of corruption, and as a nation,
we are drawn to and focus on each example. The alleged sale of a US Senate seat by a now
impeached governor,® the conviction of former Alaska Senator Stevens for lying on required
financial disclosure reports,* the scandal involving US Department of Interior employees having
sex with representatives of the industry they regulated, and the story of a senior Air Force
official negotiating for a job with Boeing while procuring military aircraft,” and the guilty plea
by two Pennsylvania judges who took kickbacks from a privately run “boot camp” detention
centers® captures our attention. And few of us in the day-to-day ethics world can speak the name
of the former mayor of Detroit Kwame Kilpatrick, or the former Governor of New York Eliot
Spitzer, without a silent giggle and a “thank you” for giving us salacious examples to spice up
our otherwise dry presentations. But if these examples fail to resonate with our audience, others
are readily available from the annual prosecution summary produced by the Office of
Government Ethics,” or from the Department of Defense’s Encyclopedia of Ethical Failure.?
The media reports these lapses to a public eager to learn how their elected and government
officials have failed the public’s trust, and ethics officers like me trot out these and other
examples of officials gone bad in an attempt to scare others into correct conduct.
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The amount of publicized corruption may be surprising given the many controls imposed on
government officials regulating—but obviously not controlling—their conduct. In the federal
government, there are numerous criminal and civil statutes addressing corruption and ethics,’ and
an extensive and detailed code of conduct for the executive branch that proscribes and prescribes
employee conduct in minute and often mind-numbing detail.*® Virtually every federal employee
is required to receive interactive ethics training when entering federal service and annually
thereafter,™* and federal law requires the government’s senior executives to file a public financial
disclosure report.> Every executive branch agency has at least one Designated Agency Ethics
Official*® and usually several other experts on government ethics available for consultation.
There are e-mail reminders, websites, and public pronouncements by government leaders about
the importance of ethics and compliance with the laws and regulations. Overlapping these rules
and exhortations to behave are professional standards of conduct for those in the professions and
for those conducting government audits.** The sheer number of rules, the myriad reminders, and
the stories of bad actors getting punished have many federal employees devoting too much
energy to problems like trying to decide whether they can accept a free donut (acceptable) or a
free sandwich (unacceptable),™ what kind of gift, if any, they can accept for giving a speech,*®
and whether they can buy a particular mutual fund,*’ instead of task completion. Generally, in
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my experience, federal employees strive to comply with the rules, both large and small,
regardless of whether malum in se or merely malum prohibitum. Thus, despite the many
notorious breaches of the public’s trust, the federal government does not suffer from a culture of
corruption, but instead, suffers from a culture of compliance.'®

Though a compliant culture is certainly preferable to a corrupt one, the federal government’s
culture of compliance should nevertheless concern us greatly. Too often, compliant behavior is
confused with ethical behavior, leading to legalism*® and unacceptable results. For example, a
federal employee will be in compliance with the Standards of Ethical Conduct even when having
significant responsibility for a matter that will directly affect their adult child’s business. It is
true that the governing regulations tell employees that they “should” consider how this activity
might look and consider recusal,?® but this counsel is merely aspirational. Similarly, although a
former federal employee who was significantly involved in official matter involving specific
parties is barred from representing a private party on that matter before the United States, it is
lawful for the former employee to provide detailed behind the scenes advice to a colleague so
they can appear before the government.?* This “whispering in someone’s ear” scheme is entirely
lawful and compliant, but hardly ethical.

The elevation of the compliant over the ethical has serious consequences. Not only does the
focus on compliance fail to prevent unethical conduct, it also fails to prepare employees to make
hard choices, imposes extra costs to taxpayers without even any effort to gauge its benefit,?? and
limits public officials’ freedom of action in accomplishing the agency’s mission.?®
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Paradoxically, it helps guide those intending to commit a fraud to use compliance to their
advantage.

Consider, for example, the collapse of Enron. Though there was ample criminal conduct by
those involved, a key action leading to its demise was its use of “special purpose vehicle”
partnerships to hold its debt and poor performing assets off its books, thereby allowing Enron to
continue to report huge quarterly profits and maintain its stock price.?* According to advice from
Enron’s accountants (Arthur Andersen) and lawyers (Vinson & EIKkins), all Enron needed to do
to shield its debt was to comply with a Financial Accounting Standards Board (FASB) rule®
stating that partnerships would not be considered a subsidiary if at least three percent of their
equity came from outside investors.?® Enron listened to its expert professional advice, structured
SPVs to comply with FASB’s rule, and investors and the public lost billions.

The focus on compliance has also spawned an entire industry devoted to finding interstices in the
tax code to enable clients to pay less tax. Many accountants and lawyers exploit these gaps in
the tax code—called “tax loopholes” or “tax expenditures” depending on the speaker’s
perspective’’—as they advise their clients to take advantage of these provisions while they can.
Organized labor too wields the power of compliance when it initiates a “work to the rule” action
seeking employer concessions. The false sense of righteousness some feel because their conduct
is not prohibited helps explain the appalling treatment of prisoners by US forces at Abu Ghraib,
as soldiers were guided not by standards of human decency, but by a legalistic interpretation of a
rule book on interrogation.?

More ethics laws and monitoring systems have certainly made government service more
complex, but not necessarily more ethical.> Though enacting yet another rule has the potential

get rid of corruption, we have succeeded only in humiliating honest people and providing the cover of darkness and
complexity for the bad people.”).

# See, e.g., Lessons Learned from Enron’s Collapse: Auditing the Accounting Industry, Hearings Before the House
of Representatives Committee on Energy and Commerce, 107th Cong., 2d Sess. 90-96 (2002) (Statement of Bala G.
Dharan); Ronald Simms, Ethics and Corporate Social Responsibility: Why Giants Fall 147-180 (2003); Jerry
Markham, A Financial History of Modern US Corporate Scandals: From Enron to Reform 99-100 (2006). See
generally Bethany McLean & Peter Elkind, The Smartest Guys in the Room: The Amazing Rise and Scandalous
Fall of Enron (2004).

% Accounting for Transfers and Servicing of Financial Assets and Extinguishments of Liabilities, Statement of
Financial Accounting Standards No. 140 (Financial Accounting Standards Bd. 2000), available at
http://www.fasb.org/pdf/fas140.pdf.

% See generally Simms, supra note 24.

21 US Department of the Treasury, FAQs: Taxes, available at http://www.treas.gov/education/fag/taxes/taxes-
economy.shtml (last accessed February 1, 2009).

%8 Attributing prisoner torture to legalism is a gross oversimplification, of course. Other factors, such as
“groupthink,” Craig E. Johnson, Ethics in the Workplace: Tools and Tactics for Organizational Transformation 166
(2006), and the prison guards’ obedience to authority, were also involved. See, e.g., Susan T. Fiske, Lasana T.
Harris & Amy J.C. Cuddy, Why Ordinary People Torture Enemy Prisoners, 306 Science 1482-83 (2004) (noting
similarities between the Abu Ghraib guards’ abuse of prisoners with Milgram’s famous experiments and the
Stanford University prison experiments). Still, Professor Vaughn warned that converting ethical problems into legal
ones risked the law becoming the sole judge of propriety. Robert G. Vaughn, Ethics in Government and the Vision
of Public Service, 58 Geo. Wash. L. Rev. 417, 432 (1990).

 New laws and regulations are often enacted after cries of outrage following the ethical scandal du jour, see Ann
McBride, Ethics in Congress: Agenda and Action, 58 Geo. Wash. L. Rev. 451, 455 (1990), and as a culture, we
seem to have an insatiable “appetite for these tasty morsels—Ilittle nuggets of ethical commands served to




to prevent a particular type of misconduct from recurring, there is little way to gauge a new
rule’s efficacy.®® As aptly demonstrated by Enron’s abuse of FASB’s three percent rule,
however, new rules seeking to prevent one type of conduct today too often leads to different
mischief tomorrow. >

Similarly ineffective is hoping to achieve compliance by threatening punishment for
noncompliant behavior, increased penalties, or vigorous prosecution. Though “putting the bums
in jail” may act as a specific deterrent,* and reflects and reinforces a society’s apparent need to
respond, B.F. Skinner demonstrated long ago that punishment is an ineffective tool for achieving
behavioral change.®

Not surprisingly, formal ethics programs, with elements like written standards of conduct, a way
to get ethics advice, hotlines, and discipline for ethical misconduct, have not been shown to be
effective.3* A particularly ineffective element in most government ethics programs is the
requirement for mandatory ethics training. Instead of preparing employees to engage in ethical
decision-making, most government ethics training is designed to teach employees about the
written rules, focusing on what behavior is compliant, and what small variation in the facts
would convert the conduct from illegal to lawful. This kind of ethics training can be effective in
transferring knowledge of those rules that are malum prohibitum,® but few would argue that
public official’s decision to eat a free sandwich instead of a donut is corrupt or scandalous.
Instead, public outcry is correctly reserved for misconduct like bribery, use of an office for
private gain, or some other variant of lying, cheating, or stealing for which, no training should be
required. Mandatory ethics training may have its place as an effective defensive strategy for
organizations, but mandatory training will neither mandate that learning nor behavioral change
by anyone.
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Creating an Ethical Culture

Though law and regulation can depress the incidence of a specific objectionable conduct,* to
improve ethical performance overall, the answer lies not in law, but in organizational
development.*” Since organizational culture® has the greatest influence in determining ethical
outcomes,™ fostering an organizational culture that values honesty, integrity, and public service
IS essential to moving government organizations away from both the perceived culture of
corruption and the culture of compliance.

Changing the culture of a government organization already encumbered by decades of patchwork
legislation and regulation promulgated in response to the latest scandal may be more difficult
than affecting the culture of a private concern. However, commentators have identified several
common processes and leadership behaviors that if employed, should help to establish an ethical
culture in government organizations.*

Ethical behavior by the leader is essential to assuring ethical organizational behavior and ethical
conduct by subordinate officials.** “Tone at the top” is a tired cliché, yet research conducted by
the Ethics Research Center shows that top managers setting a good example and keeping
promises has a statistically significant impact on several ethics-related outcomes.*? Agency
leadership must do far more than talk about the importance of ethics, but must show by their
actions that ethics is important. Personal integrity cannot be an optional trait for an ethical
government leader.

The commitment to ethics must also extend beyond the agency’s leader to its top executives for
an ethical culture to flourish.*® Certainly, the converse is true: key agency officials encouraging
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or overlooking improper behavior will lead to others’ improper behavior.** Agencies that permit
compliant but unethical conduct to occur, either because of poor internal controls, conflict
avoidance, or the rationalization that fundamental principles must be compromised for success,
should not expect ethical conduct from its employees.*

The agency should develop a statement of its core values, generated not just by agency
leadership, but with the participation of all involved. These identified core values should include
qualities such as integrity, accountability, and trust,*® and these core values should inform
virtually every decision the agency and its employees make. Naturally, agency action must be
consistent with its rhetoric. Regulatory commands and lofty statements proclaiming high ethical
standards will only engender cynicism if the values that actually drive organizational behavior
are less honorable.”’

These core values should then form the basis of a code of behavior that reflects not just the
statutory imperatives, but provides a compass for agency officials and employees at every level
to make ethical judgments.*® Government employees are more likely to follow rules they helped
develop that are based on shared values.

The agency must show its commitment to ethics by sharing important information affecting the
agency and its employees.*° Ethical behavior by employees should be positively reinforced with
rewards. Finally, because you get what you measure, agencies should conduct regular ethics
surveys to assess how much ethical misconduct is being observed, whether employees feel
comfortable reporting misconduct, or whether they have been pressured to overlook certain
matters.® And to be credible, agencies must use the data obtained as a basis for action.

Conclusion

Efforts to criminalize and regulate the conduct of government officials have failed to alter the
perceived rate of corruption. Instead, the legislative and regulatory failure to think in systems
before regulating conduct has actually guided criminals and those willing to disregard ethical
considerations by shielding their activity with compliance. It is not surprising, therefore, that
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government ethics programs, largely focused as they are on compliance with the myriad
applicable restrictions and exceptions, would have little success in reducing corruption or, for
that matter, promoting ethical behavior.

Instead of adding more penalties, regulation, enforcement, training, threats, and financial
disclosure to government ethics programs, time and resources would be better spent working to
ensure that each agency, or even each office within each agency, has a culture where a strong
sense of ethics guides daily action. If a government agency has strong ethical values, and all
involved are acting in concert with these values, then not only will corruption and misconduct
decline, but no one will need to consider or adjudicate whether a very large donut is actually a
prohibited meal.



