
 

CALIFORNIA INITIATIVE  
REVIEW  

 

 
Special Election 

May 19, 2009 
 
 

 
 

Copyright © 2009 by University of the Pacific, 
McGeorge School of Law 



The California Initiative Review (CIR) is a non-partisan, objective Internet publication, 
which provides comprehensive, independent analyses of California Ballot initiatives and 
related issues. 
 
CIR is written by law students in the California Initiative Seminar course and edited by a 
board of editors under faculty supervision. CIR is posted on the Internet as a public 
service to California.  CIR is produced under the auspices of the Capital Center for 
Government Law & Policy, at the University of the Pacific's McGeorge School of Law. 
 
More information can be found at http://www.mcgeorge.edu/x1350.xml. 
 



Spring 2009 Staff Writers 
 
 
 
 Introduction: The 2009 Budget Compromise 
  David Cox   
 
 Proposition 1A 
  Adam D. Cate 
 
 Proposition 1B 
  Andrea B. Dupray  
 
 Proposition 1C 
  Nicholas A. Capozzi 
 
 Proposition 1D 
  Joseph Michael Penney 
 
 Proposition 1E 
  David Cox 
 
 Proposition 1F 
  Jennifer Lynne Bretschneider 
 
 Report: Internet Voting: Looking Towards the Future 
  Rebekah Leah Grodsky 
 
 
 
Spring 2009 Editor: Rebekah Leah Grodsky 
 
Spring 2009 Faculty Advisor : Professor Mary-Beth Moylan 



 
CALIFORNIA INITIATIVE  

REVIEW  

  
 
  
  

Introduction: The 2009 Budget Compromise 
  
 

Copyright © 2009 by University of the Pacific, 
McGeorge School of Law 

 
 
 
 
 

By 
 
 

David Cox 
 

J.D., University of the Pacific, McGeorge School of Law, to be conferred May 2010 
B.A., Political Science, Westmont College, Santa Barbara, CA 2005 



Introduction: The 2009 Budget Compromise 
 

Introduction:  The 2009 Budget Compromise 
 
In February 2009, the state faced a $42 billion budget deficit, largely attributed to a poor global 
economy and the California LegislatureÕs commitment of funds to annually recurring programs. 
Legislative leaders met with Governor Schwarzenegger to develop a compromise to balance the 
state budget. The finished product was presented to the State Senate and Assembly. In a series of 
over twenty separate bills, Democrats and six Republicans voted to approve cuts to program 
funding, two years of temporary tax increases, and the ballot measures under consideration by 
the Voters on May 19, 2009.  
 
The GovernorÕs Budget projected a shortfall of $14.8 billion in the 2009 fiscal year, and, if left 
unaddressed, projected the deficit would grow to $41.6 billion by the end 2010.1 Figure INT-01 
from the GovernorÕs Budget Summary highlights expenditures and revenue from 1998-99 to the 
present budget year, including the GovernorÕs proposals.   
 
 

 
 
 

                                                
1 GovernorÕs Budget Summary 2009-10, http://www.ebudget.ca.gov/pdf/BudgetSummary/FullBudgetSummary.pdf. 
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To address this projected shortfall, the Governor declared a fiscal emergency and called several 
special sessions of the Legislature. From November 2008 to February 2009, Governor 
Schwarzenegger met with Assembly Speaker Karen Bass, Assembly Republican Leader Mike 
Villines, Senate Minority Leader Dave Cogdill, and Senate President pro Tempore Darrell 
Steinberg, to negotiate a compromise budget deal. The ÒBig 5Ó emerged from the GovernorÕs 
first floor Capitol office and declared they had reached an agreement that included $17.4 billion 
in program cuts, $14.3 billion in new taxes, $5 billion borrowed against future lottery earnings, 
$358 million in additional borrowing, and $4.7 billion in Reimbursement Warrants to be repaid 
in future fiscal years.  
 
The Legislature reviewed the proposal, added provisions to secure sufficient votes for passae, 
and eventually approved an historic, mid-year, budget compromise. In all, over 20 separate bills 
were approved by the legislature in mid-February, including proposed initiatives for a budget 
spending cap (See Prop. 1A), additional taxes (Also Prop. 1A), increases in education funding 
(See Prop. 1B), security bonds against future lottery revenue (See Prop. 1C), borrowing from 
First Five California and from the Mental Health Services Fund (See Props. 1D and 1E), 
prevention of salary increases for Legislators and statewide constitutional officers in deficit years 
(See Prop. 1F), and a change to an open primary voting system (to appear during a future 
election).  
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I.  Executive Summary 
 

Proposition 1A is a Constitutional amendment proposed by the California Legislature to help 
solve the stateÕs budget problems. Proposition 1A has two distinctive components. First, it would 
raise funds for the state by extending the tax increase that was recently approved by the 
Legislature as part of the budget compromise. Second, Proposition 1A seeks to prevent future 
large budget deficits by implementing more stringent requirements for CaliforniaÕs rainy day 
fund and by placing a new cap on state spending.    
 
California voters face a difficult choice in deciding how to vote on Proposition 1A: 
 
A YES vote on Proposition 1A will lead to a longer period of increased taxesÑ something 
looked forward to by very few, if any, California residents. However, a YES vote for Proposition 
1A will also implement rules that could prevent such large deficits from accruing again, thereby 
preventing similar tax increases in the future. In support of Proposition 1A, Governor Arnold 
Schwarzenegger said ÒCalifornia's budget crisis could turn out to be a good thing for the state,... 
because it will give voters a chance to approve reforms that could stop another fiscal emergency 
from happening again.Ó1 
 
A NO vote for Proposition 1A will not entirely prevent an increase in CaliforniansÕ taxes. Under 
the budget compromise, the sales tax, vehicle license fee, and personal income tax rate were all 
increased. Those tax increases are due to expire in one or two years. Proposition 1A, however, 
would extend those taxes for an additional one to two years. Therefore, a NO vote for 
Proposition 1A will only prevent certain tax increases from being extended for additional time. 
Additionally, if Proposition 1A is not approved by voters, the rules governing state spending and 
the state rainy day fund would remain unchanged.  
 
II.  Background and Existing Law 

 
A. Origin of the Budget Imbalance  
 

Due to the global economic crisis, California is facing a significant decrease in the revenue it 
receives from taxes. California depends on personal income tax for nearly half of its tax base.2 
Because California has an extremely progressive tax system, the top one percent of wage earners 
are responsible for paying almost half of the stateÕs income taxes. For instance, Òin 2006 the top 
1% of earners paid 48% of all income taxes.Ó3 This means that the top one percent of wage 
earners account for at least one fourth of all taxes. While opinions certainly differ as to whether 
this is an appropriate tax system, it is clear that such a system can lead to wide swings in the 
amount of revenue that the state can expect for budgeting purposes. This is in large part due to 

                                                
1 John Wildermuth, Governor sees possibility in budget crisis, S.F. Chron, B1 (March 27, 2009). 
2 The Ungovernable State, The Economist (Feb 19, 2009) (available at http://www.economist.com/ 
world/unitedstates/displaystory.cfm?story_id=13145207). 
3 Id. 
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the reality that Òthe wealthy derive much of their income from bonuses, capital gains and stock 
options.Ó4 Thus, Òthe stateÕs fortunes rise and fall with the markets.Ó5 

 
The California Department of Finance, which helps the Governor and Legislature produce the 
budget each year, explained: 

 
CaliforniaÕs chronic and cyclic budget crises are largely attributable to the use of 
higher-than-normal revenues to create permanent, ongoing spending 
commitments and tax cuts.  Once revenue returns to more normal levelsÑ or even 
drops during recessionary timesÑ the resulting higher spending base is 
unsustainable and drastic cuts and tax increases are required.6 

 
 B. February 2009 Tax Increases 
  
When the California Legislature approved the compromise budget in February 2009, they agreed 
to an increase in state taxes. ÒThe budget package assumes an additional $12.5 billion in 
revenues over two fiscal years ($1.5 billion in 2008-09 and $11 billion in 2009-10).Ó7 The tax 
increases come from three sources: the sales tax, the personal income tax, and the vehicle license 
fee. 

 
The budget package includes a temporary one percent increase to the stateÕs sales tax.  Effective 
April 1, 2009, the state sales tax increased to six percent. Because counties further add onto the 
sales tax, the average local sales tax has increased to almost nine percent. Unless voters approve 
Proposition 1A (which would extend the length of the tax increase), these sales tax rates will be 
effective until July 1, 2011. This one percent increase is projected to provide an additional $5.8 
billion to the state over the two years it is applied.8  

 
The budget package affects the personal income tax in two ways: (1) by increasing the overall 
personal income tax rate, and (2) by reducing the dependent credit. The package increases the 
personal income tax rate for each of the seven tax brackets by 0.25 percent.9 Thus, the lowest tax 
bracket will see an increase to 1.25 percent and the highest tax bracket would see an increase to 
9.55 percent (These rates would apply to most taxpayers).10 This increase is for the 2009 and 
2010 tax years (unless it is extended by the passage of Proposition 1A).11 This increase is 

                                                
4 Id. 
5 Id. 
6 California Department of Finance, The 2009 Budget Act, 9 (available at www.dof.ca.gov/budget/historical/2009-
10/documents/Budget_Agreement_Full-Package-w.pdf) [hereinafter DOF Budget]. 
7 Legislative AnalystÕs Office, 2009-10 Budget Analysis Series, The Fiscal Outlook Under the February Budget 
Package, 13, http://lao.ca.gov/2009/bud/feb_overview/feb_overview_031309.pdf (accessed March 24, 2009) 
[hereinafter LAO Budget Analysis]. 
8 Id. 
9 Id. 
10 Id. 
11 Id. Additionally, the rate increase may be cut in half if the state receives certain federal stimulus funds. Id. 
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expected to provide the state with $3.6 billion in additional revenue for the 2009 and 2010 tax 
years.12 

 
The reduction in the dependent credit decreases the dependent credit ($309 in 2008) to the same 
as the personal credit ($99 in 2008) for the 2009 and 2010 tax years, bringing in a projected 
additional $1.4 billion in 2009 and 2010.13 This decrease in the dependent credit would also be 
extended by the passage of Proposition 1A.    

 
Additionally, the budget compromise increases the politically contentious vehicle license fee 
(VLF), which is essentially a personal property tax on cars and trucks. The Legislature increased 
the VLF from 0.65 percent of the vehicleÕs value to 1.15 percent.14 The increased fee is effective 
from May 2009 to July 2011 (which would also be extended by the passage of Proposition 1A).15 
This increase is expected to net $346 million in the 2008-09 fiscal year and $1.7 billion in 2009-
10.16 

 
 C. Rainy Day Reserve Funds 
 
California currently has two Òrainy dayÓ reserve funds, which are used to set aside tax revenue to 
Òpay for unexpected expenses, cover any drops in tax receipts, or save for future years.Ó17 
Neither of the current funds has proven very effective in achieving this goal, as the Legislature or 
the Governor can easily circumvent the current use restrictions.   
 
The stateÕs traditional reserve fund is the Special Fund for Economic Uncertainties (SFEU).18 
Any unexpected monies received during a year, such as higher than projected tax receipts, are 
automatically deposited into the SFEU.19 Money from the SFEU can be appropriated with 
approval from the Legislature.20  
 
In addition to the SFEU, California voters approved the creation of the Budget Stabilization 
Account (BSA) when they enacted Proposition 58 in 2004.21 Each year, three percent of the 
stateÕs estimated General Fund revenues are placed in the BSA.22 The Governor, however, can 
stop the transfer in any year by issuing an executive order. Governor Schwarzenegger issued 
such an order this year and will likely continue to do so for the next several years as the state 

                                                
12 Id. at 14. 
13 Id. 
14 Id. 
15 Id. 
16 Id. 
17 Legislative AnalystÕs Office, Analysis of Proposition 1A, 1, http://www.lao.ca.gov/ballot/2009/1A_05_2009.pdf 
(accessed March 24, 2009) [hereinafter LAO Prop 1A Analysis]. 
18 See Cal Govt. Code Ann. ¤ 16418 (West 1999 & Supp. 2009). 
19 LAO Prop 1A Analysis at 1. 
20 Id. at 2. 
21 Id. 
22 Id. 
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faces continued budgeting problems.23 Funds are added to the BSA until the account reaches a 
target levelÑ the higher amount of $8 billion or five percent of revenues.24 The Legislature can 
remove money from the BSA, however, by simply passing a law; the Legislature has often done 
so in its annual budget act.25 
 
 D. Spending Cap 
 
California currently has a spending cap which limits the increase in state spending from year to 
year.  Voters originally adopted this spending cap in 1979 when they approved Proposition 4, 
better known as the ÒGann initiativeÓ after its chief proponent Paul Gann.26 The ÒGann limitÓ 
was very restrictive however, so in June 1990, California voters approved Proposition 111, 
which changed the way the limit was calculated.27 In recent years Òthe limit has been well above 
the stateÕs level of spending and has not been a factor in budgeting decisions.Ó28  
 
 E. GovernorÕs Authority to Reduce Spending 
  
Currently, once the annual budget is approved Òthe Governor has only limited authority to reduce 
spending during the year without legislative approval.Ó29 Recently however, in the litigation 
following the GovernorÕs decision to implement a two-day-a-month furlough for state workers, 
the courts confirmed that the Governor does have some control over the stateÕs workforce 
payroll.30 If approved by voters, Proposition 1A would increase the GovernorÕs authority to 
reduce spending during the fiscal year. 
  
II.  Proposed Changes to Current Law 
   
Proposition 1A makes several significant changes to existing California law on two fronts: (1) 
providing extra revenue in upcoming years through increased taxes, and (2) providing a 
framework to hopefully prevent such large budget deficits in the future. Proposition 1A 
accomplishes these goals by extending the period of increased taxes that the Legislature 
approved as part of its budget solution and by creating a new rainy day fund and spending limit. 
Proposition 1A would also give the Governor some new authority to reduce spending during the 
year. 
 

                                                
23 Id. 
24 Id. 
25 Id. 
26 Proposition 4 (1979), http://library.uchastings.edu/library/california-research/ca-ballot-measures.html#ballotinits. 
27 Proposition 111, (1990), http://library.uchastings.edu/library/california-research/ca-ballot-
measures.html#ballotinits (passed with 52.43% Yes, 47.57% No); see Cal. Const. art. XIIIB. 
28 LAO Prop 1A Analysis at 1. 
29 LAO Prop 1A Analysis at 2. 
30 Professional Engineers in California Government v Schwarzenegger, 2008-80000126 (Cal. Super. Ct.) (2009) 
(available at www.saccourt.com/courtrooms/trulings/dept19/pecg%20v.%20governor,%20et%20al.%20 
amended%20final%20ruling.doc). 
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 A. Extension of Temporary Tax Increases 
  
Proposition 1A extends the tax increases that the Legislature already approved as part of the 
latest budget compromise, see supra II b. Voters must consider Proposition 1A as part of the 
overall scheme devised by the Governor and Legislature to address the current economic crisis.  
Approval of Proposition 1A will address these concerns by collecting $16 billion in additional 
taxes.31 The additional $16 billion in revenue comes through an extension of the one cent sales 
tax increase (until July 1, 2012), and the extension of the 0.25 percent increase in the personal 
income tax rate, the reduction in the dependent credit, and the half percent increase of the VLF.32  
 
 B. Creation of the Budget Stabilization Fund 
 
Proposition 1A renames the ÒBudget Stabilization AccountÓ to the ÒBudget Stabilization FundÓ 
(BSF).  Similar to current law, every year three percent of state revenues must be placed in the 
BSF.33 Proposition 1A would both increase the target amount in the BSF from five percent to 
12.5 percent of state revenues, and make it more difficult for the funds to be removed.34   
 
If Proposition 1A is approved, the three percent deposit into the BSF can still be waived by the 
Governor through the 2011-12 fiscal year.35 After that, money can only be withdrawn from the 
BSF under certain circumstances, namely, (1) where a withdrawal would be allowed, or (2) if the 
deposit would increase the BSF above the mandated 12.5 percent of the General Fund level.36 
Withdrawal from the BSF would be allowed when there is not enough money in the General 
Fund to fund state spending at the same level as the previous year (plus adjustments for 
population and inflation) or in cases of non-fiscal emergency.37  

 
The money in the BSF will be used for several purposes. For example, beginning in the 2011-
2012 fiscal year, only one fourth of the three percent may actually go towards the rainy day fund. 
Another fourth would go towards paying back Economic Recovery Bonds which the State has 
issued to borrow money to cover past budgeting. Finally, the other half would go towards 
funding education (up to $9.3 billion) if both Proposition 1A and 1B pass.38 (See Proposition 
1B.) 

 
 C. A New Spending Limit 
 
Another important budget reform in Proposition 1A is the new spending limit. Under Proposition 
1A, when revenues are ÒunanticipatedÓ they may be used for only certain purposes. 

                                                
31 LAO Prop 1A Analysis at 1. 
32 LAO Budget Analysis at 13. 
33 LAO Prop 1A Analysis at 2. 
34 DOF Budget at 11. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
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Unanticipated revenues are those that are in excess of projected revenues based on predictions of 
state revenues made over the proceeding decade. The language of Proposition 1A provides that 
Òthe General Fund revenues for the current fiscal year shall be forecast by extrapolating from the 
trend line derived by a linear regression of General Fund revenues as a function of fiscal year for 
the period of the 10 preceding fiscal years.Ó39 In priority order, unanticipated revenues are used 
for the following: funding obligations under the California Constitution for K-14 education not 
already paid; transferring to the BSF to fill the reserve up to its target 12.5 percent of general 
fund; and, paying off budgetary borrowing and debt, such as the Economic Recovery Bonds.40  
 
 D. Authority to Reduce Spending Mid-year 
 
If Proposition 1A is approved by voters, the Governor would be given increased authority to 
reduce spending mid-year. Currently the GovernorÕs mid-year budget powers are limited. 
Proposition 1A, on the other hand, would allow the Governor to unilaterally reduce state 
spending and eliminate cost of living adjustments.41 The Governor would be able to reduce 
spending on state operations (such as equipment purchases) by up to seven percent.42  
 
III.  Drafting Issues and Pre-Election Challenges 
  
The ballot label of Proposition 1A was successfully challenged by the Howard Jarvis Taxpayers 
Association and Health Access California.43 Petitioners alleged that the ballot language was not 
neutral and that the title Òfailed to mention that passage of the measure would trigger $16 billion 
in tax extensions.Ó44 California Superior Court Judge Michael Kenney held that the tax increase 
was adequately explained, but that some of the other language was misleading.45  
 
The ballot label was changed in the following way (strikeout represents replaced text and italics 
represent new text): 
 

Reforms Changes the budget process. Could limits future deficits and 
overspending by increasing the size of the state Òrainy dayÓ fund and requiring 
above-average revenues to be deposited into it, for use during economic 
downturns and other purposes.46 

 
The court also made similar changes to the ballot title and summary. 

                                                
39 Text of Proposition 1A (available at http://www.voterguide.sos.ca.gov/pdf-guide/text-of-proposed-law.pdf). 
40 LAO Prop 1A Analysis at 3. 
41 Id. at 6. 
42 Id. at 5. 
43 Howard Jarvis Taxpayers Association v. Bowen, No. 34-2009-80000182 (2009) (available at 
http://www.sos.ca.gov/elections/statewide-special-election-051909/vig-info-051909/court-order-bl-prop1a.pdf). 
44 John Wildermuth, Judge rules Prop. 1A ballot language misleading, S.F. Chron., B3, (March 8, 2009) (available 
at http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2009/03/07/BA8616AKTV.DTL) 
45 LAO Prop 1A Analysis at 5; see Howard Jarvis Taxpayers Association v. Bowen. 
46 Howard Jarvis Taxpayers Association v. Bowen at 5. 
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IV.  Policy Implications 
 
It is uncertain what the fiscal effect of Proposition 1A would be over the next several years. It is 
clear that Proposition 1A will not have much of an effect on the state budget in 2009-10 because 
Proposition 1A does not bring in any additional revenues until 2011. Additionally, the spending 
cap and rainy day fund deposits are not likely to be an immediate factor in budgeting decisions 
because the Governor can still (and likely will) waive the transfer to the BSF until the 2012-13 
budget year when the new restrictions would take effect.47  
 
In 2011-12, however, Proposition 1A is expected to bring in approximately $10 billion in tax 
revenue.48 The Legislature will be able to use this money in its budget for the year. Spending 
limits, as determined by the ten year retrogression provided for in Proposition 1A, may also 
begin impacting the budget if the economy begins to recover and tax revenues reach the levels 
they were at before the recent economic turmoil. 
 
The real question is: Will the spending cap and rainy day fund prevent situations like our recent 
$42 billion deficit? Opinions greatly differ as to the answer to that question.  Some have argued 
that the spending cap will continue to be illusory.   
 

This spending cap will prevent exteme [sic] changes to the budget in a given year, 
but it still provides too much cushion to allow for excessive spending.  For 
example, if this spending cap were in place now, the 2001 dot-com bubble tax 
revenue generated from increased capital gains and income taxes at the time will 
skew the revenue cap higher than if they were not included.49 

 
Similarly, Jon Coupal, president of the Howard Jarvis Taxpayers Association, and Michael 
Reagan, son of the former President of the United States, argue that Proposition 1A Òwould 
actually allow continued increases in spending without any connection to the taxpayer's ability to 
provide revenue.Ó50  
 
Still, others argue that the spending limit would be too strict and would prevent the Legislature 
from providing citizens with the services that they have come to expect from government.  
ÒSome oppose the spending cap saying it would tie future officials' hands in addressing the 
state's needs.Ó51 

                                                
47 Id. at 23. 
48 Id. 
49 Adam Haverstock, The Proposed California Spending Cap Is A Tax In Disguise, The Policy Report (Feb. 24, 
2009) (available at http://www.thepolicyreport.net/2009/02/24/the-proposed-california-spending-cap-is-a-tax-in-
disguise/). 
50 Jon Coupal et. al., As a Spending Limit, Prop. 1A Does Not Cut It, Howard Jarvis Taxpayers Association Blog 
(March 30, 2009) (available at http://hjta.org/california-commentary/spending-limit -prop-1a-does-not-cut-it). 
51 Josh Richman, Schwarzenegger touts budget-reform agenda in San Francisco, Mercury News (March 12, 2009) 
(available at http://www.mercurynews.com/california/ci_11900439?source=rss). 
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Another possibility to consider is what might happen to forthcoming budgets if Proposition 1A 
fails.  CaliforniaÕs bipartisan Legislative AnalystÕs Office is already projecting an $8 billion 
shortfall for the next yearÕs budget.52 As discussed above, Proposition 1A does not have a direct 
effect on the upcoming budget. However, if similar deficits occur during the time period where 
the tax increases would have been extended had Proposition 1A passed, Legislators are going to 
be in a more difficult situation in deciding how to fix that deficit.  It is unlikely that any 
additional tax increases outside the compromise of Proposition 1A would be approved, meaning 
that any budget shortfalls would have to be accounted for through spending cuts or additional 
borrowing.  The Assembly Republican Leader has said that Òone option won't be on the tableÑ
more tax increases.Ó53 The chair of the Assembly Budget committee, a Democrat, says that the 
only way additional deficits can be solved is through cuts.  "We have cut way past into the bone 
at this pointÓ and ÒCalifornia residents are going to feel a reduction in services -- there's just no 
way around that."54 
 
V.  Conclusion 
 
Proposition 1A is guaranteed to have an effect on California whether it passes or not. If the 
initiative passes it will have both a near-term and long-term effect by temporarily increasing 
taxes and permanently placing constraints on CaliforniaÕs budgeting process. If Proposition 1A 
fails, the Legislature will have the difficult task of finding replacement revenue for the missing 
tax dollars that they had planned to receive under Proposition 1A or be forced to cut programs 
that have already been deeply cut in past budget solutions.    
 
Proposition 1A makes such significant changes that it is difficult to predict what affect it could 
have on future budgets. The rainy day fund and spending limit would be more stringent than 
their existing counterparts, but it is not clear whether or not these changes would in fact prevent 
similar budget problems in the future. 
 
  

                                                
52 LAO Budget Analysis. 
53 Stu Woo, In California, Another Deficit Looms, Wall St. J., (April 20, 2009) (available at http://online.wsj.com/ 
article/SB124018496535433281.html#mod=todays_us_page_one). 
54 Id. 
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I.  Executive Summary 
 
If approved, Proposition 1B will amend the California Constitutional provision (created by 
Proposition 98) that ensures a minimum percentage of the state budget is spent on K-14 
education.1 Under Proposition 98, the state is required to provide Òmaintenance factor 
obligationsÓ in years when the state cannot afford the full payments to education it would 
otherwise be required by law to make.2 However, Proposition 98 did not clearly articulate how to 
calculate the amount of such obligations.3 In lieu of litigation to determine the appropriate 
method for calculation, Proposition 1B was proposed by the Legislature and placed on the ballot 
for voter approval.  

 
Proposition 1B would create a Òsupplemental educationÓ obligation that would require the state 
to make $9.3 billion in supplemental payments to K-14 education. These supplemental payments 
would act as a replacement for any payments that the state would otherwise be required to make 
under the currents lawÕs maintenance factor obligation.4 Payment would begin in 2011-12 when 
the California economy is projected to be stronger.  

 
If Proposition 1B fails, the obligation amount will likely be decided by the courts under the 
Proposition 98 framework. Therefore, education might still receive $9.3 billion in supplemental 
payments, or it could receive a lesser amountÑ depending on the courtsÕ interpretation of the 
law.5  

 
Proposition 1B is tied to Proposition 1A, also on this Special Election ballot.6 That measure 
would establish a Supplemental Education Payment Account to make the annual supplemental 
payments until the $9.3 billion has been raised. While Proposition 1A can go into effect 
regardless of Proposition 1BÕs approval, Proposition 1B can only go into effect if Proposition 1A 
is also approved.7  
 
II.  The Law 

 
A. Existing Law 

 
Proposition 98. Voters approved Proposition 98 in 1988 as an amendment to the California 
Constitution.8 The measure guarantees an annual increase in education funding in the California 
budget, and provides a minimum level of funding each year for kindergarten through twelfth 

                                                        
1 Legislative AnalystÕs Office, Ballot Propositions, http://www.lao.ca.gov/ballot/2009/1B_05_2009.pdf (February 
25, 2009). 
2 Id. 
3 Id. 
4 Id. 
5 Legislative AnalystÕs Office, Voter Guide, Proposition 1B Analysis, http://www.voterguide.sos.ca.gov/pdf-
guide/props/prop1b-analysis.pdf (March 18, 2009) [hereinafter Voter Guide]. 
6 Id. 
7 Id. 
8 Legislative AnalystÕs Office, Proposition 98 Primer, http://www.lao.ca.gov/2005/prop_98_primer/ 
prop_98_primer_020805.htm (February 1, 2005). 
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grade education and community colleges.9 The annual increase accounts for growth in K-12 
attendance and growth in the economy. The guaranteed funding is provided through a 
combination of state General Fund money and local property tax revenues.  

 
Proposition 98 ÒTestsÓ and ÒMaintenance Factor Obligation.Ó There are three formulas, or 
Òtests,Ó used to determine K-14 funding.10 Which test is triggered depends on the amount of tax 
revenues collected by the state in a given year.11 Test 1 requires spending on education to make 
up 39 percent of the state budget.12 This test has only been used once, in 1988-89.13 Test 2 
increases prior-year funding by growth in school attendance and per capita personal income.14 It 
is generally used in years with normal to strong General Fund revenue growth. Test 3 increases 
prior-year funding by growth in school attendance and per capita General Fund revenues. This 
test is used in years when General Fund revenues fall or grow slowly. Test 2 has historically 
been used most often, though Test 3 has been employed when General Fund revenues have 
fallen. 

 
Proposition 98 was approved to grow K-14 funding. However, in Test 3 years the state has 
provided less growth in K-14 funding than the growth in the per capita personal income (which 
would be provided under Test 2).15 The difference between the funding that would have been 
provided under Test 2 and what was actually provided under Test 3 is called the Òmaintenance 
factor obligation,Ó which requires the state to increase K-14 funding in future growth years.16 A 
percentage of the obligation is added to the base education funding allocation annually until the 
maintenance factor is restored.17 The minimum yearly maintenance factor obligation is based on 
state revenue growth.18 Thus, when state revenues grow quickly, larger payments are made, and 
the obligation is paid off in a shorter amount of time. 

 
Unclear Constitutional Interpretation of Test 1 Years. Based on the amount of tax revenues 
collected by the state, the minimum guarantee for 2008-09 and 2009-10 will be determined using 
Test 1. Using Test 1 raises two novel issues.  First, using Test 1 for 2008-09 would allocate less 
educational funds than if Test 2 was used.  Because the state has always calculated the minimum 
guarantee using Test 2 or 3, it is unclear how the maintenance factor obligation works in Test 1 
years when the funds allocated would be less than using Test 2. One interpretation is that there is 
no obligation created. A second interpretation is to treat Test 1 the same as Test 3 and to 
calculate the difference between what would have been allocated under Test 2 and what was 
actually allocated under Test 1.19 If the latter interpretation were used, it would create an 
obligation of $7.9 billion.20 Combined with the stateÕs previous 2007-08 obligation of $1.4 

                                                        
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 Id. 
14 Id. 
15 Id. 
16 Id. 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
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billion, under the second interpretation the state would face a total obligation of $9.3 billion in 
future budget years.21  

 
The second issue relates to how the obligation is paid in a Test 1 year. One interpretation is that 
the obligation payments are to be made on top of the Test 1 level.22 Another interpretation is that 
the payments are to be made only on top of the Test 2 level.23 The first interpretation would 
require that the state begin supplemental payments in 2009-10 and could result in a significantly 
higher minimum guarantee in 2009-10. 
 
Distribution of Funds. Approximately two-thirds of Proposition 98 funding is used for K-12 
revenue limits. Each school district has a revenue limit funding amount per unit of average daily 
attendance. In other words, school districts receive funding per student, measured by average 
daily attendance.  Revenue limit amounts were initially based on each districtÕs 1970Õs per-pupil 
funding level, which varied significantly among districts. The Legislature has provided 
additional revenue limit funding for the purpose of Òequalization.Ó The additional funding goes 
to those districts with the lowest per-pupil revenue limit amounts in order to reduce funding 
differences among school districts. 
 

B. Proposed Changes to the Law 
 
ÒSupplemental ObligationÓ Created. Proposition 1B would require the state to make a total of 
$9.3 billion in supplemental payments to K-14 education.24 The supplemental payments would 
be made in annual installments, beginning in 2011-12.25 This supplemental obligation would 
replace any maintenance factor obligations created in 2007-08 and 2008-09, by essentially 
erasing any past obligations owed by the state.  
 
Distribution of Funds. This measure would give discretion to the Legislature and the Governor 
as to how the supplemental payments would be distributed. Of the 2011-12 payment, up to $200 
million can be provided to school districts with low per-pupil revenue limits to equalize revenue 
limit payments among districts.26 The Legislature and the Governor would also have discretion 
as to the amount distributed between K-12 and community colleges.27 The remaining payments 
would be distributed based on districtsÕ per pupil revenue limits.28 

 
Connection to Proposition 1A. Proposition 1B will be paid for by Proposition 1A. That measure 
expands CaliforniaÕs Rainy Day Fund and creates a Supplemental Education Payment Account 
for Proposition 1B.29 Proposition 1A would require the state to deposit 1.5 percent of General 
Fund revenues into the Account annually until the entire $9.3 billion in supplemental payments 

                                                        
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Id. 
26 Id. 
27 Id. 
28 Id. 
29 See Legislative AnalystÕs Office, Voter Guide, Proposition 1A Analysis, http://www.voterguide.sos.ca.gov/ 
analysis/prop1a.htm (March 18, 2009). 
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had been provided.30 If Proposition 1A is not approved however, the provisions of Proposition 
1B cannot go into effectÑ even if Proposition 1B receives a majority vote.31  
 

C. Likely Effects of the Proposed Change 
 

Procedural Effect. If Proposition 1A and 1B both pass, the state will not have to determine what 
happens to the maintenance factor obligation in a Test 1 year. Instead, the $9.3 billion obligation 
under Proposition 1B would replace any past and current maintenance factor obligation.32 
Therefore, there would be no need to address the issue of whether an obligation is created by 
using Test 1 when the funds allocated would be less than under Test 2. Additionally, if 
Propositions 1A and 1B both pass, the state will begin making payments in 2011-12.33 Therefore, 
because the proposition provides the start date for payments, the issue of whether obligation 
payments are to be made on top of the Test 1 levels or only on top of the Test 2 levels would be 
irrelevant. However, although this measure would eliminate these two issues for the time being, 
it would not clarify the uncertainty regarding the maintenance factor in Test 1 years for the 
future.34 
 
Fiscal Effect. The fiscal impact of Proposition 1B is unclear because the amount California 
would be obligated to pay under Proposition 98 cannot be anticipated.35 That amount would 
otherwise be determined through litigation wherein the courts would have to interpret the 
constitutional provisions created by Proposition 98. Of course, if Proposition 1A is not approved 
by the voters, Proposition 1B would not go into effect, so the amount owed by the state would 
have to be determined through litigation.36 

 
While we cannot know with certainty what the fiscal impact may be, regardless, it is likely to 
have three components: (1) savings in the near term, (2) costs in the long term, and (3) an 
indirect tax increase.37 First, in 2009-10 and 2010-11, the measure could result in annual savings.  
By postponing obligation payments until the economy is stronger, the state could save several 
billion dollars.38 

 
The second component is costs in the long term. If Proposition 1B is approved, in 2011-12, the 
state would begin making the $9.3 billion in supplemental obligation payments. However, the 
Legislative AnalystÕs Office estimates that the $9.3 billion in supplemental payments proposed 
by Proposition 1B is higher than the payments that would be determined under the current law.39 
In fact, that amount may be billions of dollars more than would otherwise be required under 
Proposition 98, thus increasing the long term cost.40 

                                                        
30 Id. 
31 Voter Guide, supra n. 7. 
32 Id. 
33 Id. 
34 Id. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
39 Id. 
40 Id. 
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The third component regards Proposition 1BÕs attachment to Proposition 1A. Proposition 1A 
seeks to provide the state with additional revenue (through increased taxes) to help balance the 
budget.41 If both initiatives are approved by voters, in addition to increasing taxes Proposition 1A 
would create an account for Proposition 1B in which 1.5 percent of the General Fund would be 
added annually until the $9.3 billion obligation is raised.42 Therefore, Proposition 1B indirectly 
benefits from an extended taxation period. 
 
III.  Constitutional Issues  

 
There are two separate constitutional issues that arise from Proposition 1B. First, as explained in 
ÒProcedural EffectÓ (Part I. c. supra), this measure would eliminate current uncertainty about the 
maintenance factor obligation, but it would not clarify this issue for the future. Proposition1B 
would allow the state to essentially side-step the two issues presented by using Test 1 in 2008-09 
and 2009-10, without clarifying what is required under Proposition 98 for the future.43 

 
Second, if Proposition 1B is approved by voters, it could potentially be challenged as a violation 
of the single-subject rule. The single-subject rule states that an initiative measure embracing 
more than one subject may not be submitted to the voters or have any effect.44 One of the main 
justifications for the single subject rule is that it prevents voters from having to accept part of an 
initiative proposal, which they oppose, in order to obtain a change they support.45 A court could 
find that the linking strategy used hereÑ forcing voters to approve Proposition 1A in order to 
enact Proposition 1BÑ is essentially the same idea. However, this idea is merely theoretical 
because such a challenge has never been brought before the California courts.  
 
IV.  Post-election Litigation 

 
Due to the disagreement over interpretation of the Proposition 98, it is likely that if Proposition 
1B is not approved by voters there will be litigation over this issue.46 Currently, Governor 
Schwarzenegger's finance officials say that if Proposition 1B does not pass, there is no obligation 
created under Test 1 years, under Proposition 98.47 However, proponents believe they should 
receive the $9.3 billion under Proposition 98. Therefore, proponents will likely file a lawsuit to 
interpret the California Constitution and determine the appropriate maintenance factor 
obligation.48 Proponents would advocate that the correct constitutional interpretation would be to 
allocate the $9.3 billion to education.49 To that end, they will likely argue that the stateÕs decision 
                                                        
41 See Voter Guide, Proposition 1A Analysis, supra, n.48. 
42 Id. 
43 Voter Guide, supra n. 7. 
44 Cal. Const. Article II, sec. 8(d). 
45 Michael D. Gilbert, Single Subject Rules and the Legislative Process, 67 U. Pitt. L. Rev. 803 (2006). 
46 Ballot Propositions, supra n. 1; Greg Lucas, Proposition 98 and the BudgetÑ WhoÕs  Right?, 
http://californiascapitol.com/blog/?p=213 (posted January 15, 2009). 
47 S. F. Chron., Governor Makes a Grab For State School Funds, http://www.sfgate.com/cgi-
bin/article.cgi?f=/c/a/2009/01/13/MNS4159KA4.DTL (January 14, 2009) [hereinafter Governor Grab]. 
48 The Union-Tribune, Outcome For Prop. 1A, 1B Intertwined in May Vote, http://www3.signonsandiego.com/ 
stories/2009/apr/22/1n22prop1b002456-outcome-prop-1a-1b-intertwined-ma/?california&zIndex=86406 (posted 
April 22, 2009, 2:00 a.m. PST) [hereinafter Intertwined]. 
49 Ballot Propositions, supra n. 1. 



Proposition 1B 
 

6 

to use Test 1 for 2008-09 creates a $7.9 billion maintenance factor obligation.50 (The difference 
between what the state would have owed under Test 2 and what is actually paid under Test 1). 
This amount added to the previous $1.4 billion obligation, would equal the $9.3 billion 
obligation.  

 
Opponents, on the other hand, would argue that the correct constitutional interpretation does not 
create a maintenance factor obligation when Test 1 is used.51 Because Proposition 98 only 
mentions a maintenance factor obligation requirement in Test 3 yearsÑ and says nothing about 
Test 1 yearsÑ opponents, such as Governor Schwarzenegger's finance officials, say there is no 
constitutional requirement to pay the $7.9 billion.52  
 
V. Policy Considerations 

 
A. Proponents 

 
Proponents of Proposition 1B include the California Teachers Association (CTA), Governor 
Schwarzenegger, and the Democratic leadership of the State Legislature.53 They argue that 
education spending cuts have already caused a downgrade to the educational system.54 They 
argue that, without approval of Proposition 1B, these education downgrades may become 
permanent.55 The CTA urges approval of Proposition 1B because it will Òset up a repayment plan 
that will allow school districts to rehire teachers, reduce class sizes, purchase up-to-date 
textbooks and restore critical education programsÓ without going through the battle of a 
constitutional interpretation. 56 

 
The CTA asserts that high quality education leads to a healthier and more prosperous 
community. Further, the CTA points out that California businesses need a well-educated 
workforce, which is directly impacted by school funding.57  

 
B. Opponents 

 
The amount of opposition to Proposition 1B is small, as the opposed parties have focused on its 
higher-profile companion initiative, Proposition 1A.58 However, the three main opponents are: 

                                                        
50 Id. 
51 Id. 
52 Governor Grab, supra, n. 66. 
53 S. F. Gate, Money Seals the Deal Between Schwarzenegger and CTA, http://www.sfgate.com/cgi-
bin/blogs/nov05election/detail?blogid=14&entry_id=37426 (posted March 25, 2009) [hereinafter Money Seals the 
Deal]. 
54 California Teachers Association, Ballot Argument for 1B, http://www.cta.org/issues/current/ 
Ballot+Argument+1B.htm (February, 2009). 
55 Id. 
56 Id. 
57 Id. 
58 Intertwined, supra, n. 67. For example: Critics declined to submit any arguments against it for the state ballot 
pamphlet. Voter Guide, supra n. 7. 
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The California Nurses Association, The American Federation of State, County, and Municipal 
Employees, State Council, and The Howard Jarvis Taxpayers Association.59 

  
Opponents of Proposition 1B generally argue three points. First, opponents call the measure a 
quick fix that avoids the real constitutional interpretation issue. Opponents allege ÒProp. 1B's 
primary goal was not boosting education funding, but rather avoiding a nasty ballot fight with 
education interests over differing interpretations of Prop. 98. Rather than battle the education 
lobby over whether the state would have to repay schools for reductions this year, Prop. 1B 
simply agrees to give education the money.Ó60  

 
Second, opponents allege that Òthe measure came about as the result of a complicated deal to 
keep the powerful teachers unions from opposing Proposition 1A. ... [G]ranting schools $9.3 
billion from the rainy-day account ... would delay the day when the reserve fund could really 
function as such, and it would mean that all other needs of state governmentÑ medical care for 
the poor, state universities, law enforcementÑ would take second place.Ó61  
 
Finally, opponents argue there is not enough accountability for the funds. ÒWith some 
exceptions, most of the money would be sent to schools without restrictions on how it can be 
spent.Ó62 First, the allocation provides funding for general education purposes which can be spent 
for a wide variety of purposes.63 Second, future legislators have the discretion to provide up to 
$200 million to school districts with lower per-pupil revenue limit amounts for equalization 
purposes.64 And third, while approximately two thirds of the funding is used for K-12 currently, 
the amount of the $9.3 billion split between K-12 schools and community colleges will be left to 
future legislators.65 
 
VI.  Financial Support 
 
The CTA donated $2 million to Budget Reform Now, the Schwarzenegger-backed group leading 
the Proposition 1B effort, making them the largest single contributor. 66  

 
As stated in part III, section c, supra, the parties opposed to this initiative have focused their time 
and money on Proposition 1BÕs companion measure, Proposition 1A. 

 
 
 

                                                        
59 Nurses Say No to ArnoldÕs Takeaways!, http://www.calnurses.org/legislative_advocacy/cnannoc-voter-guide-
for.html (2009); Mercury News, Support, Opposition for May Ballot Propositions, (March 25, 2009); Howard Jarvis 
Taxpayers Association, Homepage, http://www.hjta.org/ (accessed April 17, 2009).  
60 The Press-Enterprise, No on 1B, http://www.pe.com/localnews/opinion/editorials/stories/ 
PE_OpEd_Opinion_S_op_14_ed_prop1b_1.426e851.html (posted April 13, 2009, 10:22 p.m. PDT). 
61 Los Angeles Times, Proposition 1A: The Budget Fix California Needs, http://www.latimes.com/news/opinion/la-
oe-campbell12-2009apr12,0,1606259.story (posted April 12, 2009). 
62 Intertwined, supra, n. 67. 
63 Ballot Propositions, supra n. 1. 
64 Id. 
65 Id. 
66 Money Seals the Deal, supra, n. 72. 
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VII.  Conclusion 
 

If approved, Proposition 1B will supplement education funding by $9.3 billion, replacing any 
maintenance factor obligation that would otherwise be created in 2007-08 and 2008-09. It will 
also temporarily eliminate the issues of how and when to repay the maintenance factor obligation 
and will postpone obligation payments until 2011-12. Approval of the measure could potentially 
save the state billions of dollars in the short term by postponing the payments. However, 
depending on how a court would interpret Proposition 98, its approval could cost the state 
billions of dollars in the long term. Further, the measure will not clarify the underlying 
uncertainty about the maintenance factor in Test 1 years for the future. 

 
If Proposition 1B fails, the maintenance factor obligation will be determined by interpreting the 
constitutional provisions enacted by Proposition 98. It is unknown at this time what the outcome 
of that determination would be. By casting a vote in the Statewide Special Election, California 
voters will have the opportunity to voice their opinion on whether they prefer a short term 
solution (that may result in spending significantly more on education than required under 
Proposition 98) or whether they would prefer to allow the courts to interpret the stateÕs 
obligation under Proposition 98 (which may result in the state being obligated to spend the same 
amount as would be required under Proposition 1B or may result in a significantly smaller 
obligation). 
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I.  Executive Summary 
 
During the May 19, 2009 statewide Special Election, California voters will decide the fate of six 
ballot propositions.  Proposition 1C, like the other five ballot measures, is a response to the 
current and widespread economic crisis. 
 
Proposition 1C, the Lottery Modernization Act, seeks to amend the California Constitution and 
revise the Government Code relevant to the state lottery.  In essence, there are two main 
rationales for its passage: (1) borrowing money from future lottery profits would help the state 
balance the 2009-2010 budget; and (2) modernizing the lottery could potentially increase future 
lottery revenue.  There are strong arguments both for and against its passage.   
 
Borrowing money from future profits certainly has disadvantages, but it would allow the state to 
cover part of its $42 billion deficit.  Additionally, modernization could help counteract dwindling 
lottery ticket sales.1 
 
Currently balanced, the 2009-2010 budget assumes voter approval of all six propositions.  If 
voters do not approve any of the six initiatives, the budget would no longer be balanced; tax 
increases or spending cuts could result from further budget negotiations.2  Proposition 1CÕs 
failure alone would account for a $5 billion budget shortfall.  
 
II.  The Law 

 
A. History of the California State Lottery 

 
Proposition 37 established the California State Lottery on November 6, 1984 with 57.9 percent 
of the vote.3  At the time, seventeen states and the District of Columbia operated lotteries.4  
Proposition 37 (and seven other state lotteries) aimed to provide extra public education funding.5  
 

B. Existing Law 
 
Proposition 37 created the California State Lottery Commission to oversee the operations.6  The 
Commission has broad power: for instance, it Òdetermine[s] the types of lotteries to be held, the 
frequency of lottery drawings, the price of lottery tickets, the number and amount of lottery 
prizes, and the locations where lottery tickets may be sold.Ó7  Additionally, Proposition 37 
specifically allocates the proceeds of lottery sales: 50 percent of the proceeds as lottery prizes; 16 

                                                
1 Legislative AnalystÕs Office, Recent Proposals Concerning the California Lottery, http://www.lao.ca.gov/ 
handouts/state_admin/2008/Lottery_3_11_08.pdf (accessed on Apr. 5, 2009) (for example, Òadjusted for inflation, 
2006-07 lottery distributions were about the same as they were in 1997-98 and less than they were in 1985-86Ó).  
2 Anon., What if voters reject the May 19 props?, Capital Wkly (Mar. 12, 2009). 
3 University of California Hastings College of Law Library, California Ballot Propositions Database, 
http://library.uchastings.edu/cgi-bin/starfinder/5838/calprop.txt (accessed on Apr. 5, 2009) [hereinafter Propositions 
Database]. 
4 Id.   
5 J.R. Sirkin, Lotteries: ÔMega-BucksÕ Promise Is Disputed, Educ. Week (Sept. 18, 1985). 
6 Cal. Govt. Code Ann. ¤ 8880.15 (Lexis 2008). 
7 Propositions Database, supra.   
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percent on administration expenditures (wages, overhead, etc.); and 34 percent for public 
education.8  Though subject to oversight, lottery funds are not appropriated in the stateÕs annual 
budget.9  Currently, lottery funds cannot be borrowed from or used to balance the state budget.10   
 

C. Proposed Changes to the Law 
 
Proposition 1C is the byproduct of the 2009-2010 state budget compromise.  It originated from 
LegislatureÕs Assembly Bill 12 which passed by a 70-8 vote in the Assembly and 30-8 in the 
Senate.11 
 
Proposition 1C significantly changes Proposition 37.  It affects lottery operations, how profits are 
used and generated, and it allows the state to borrow from future profits.  In summary, the 
following changes are proposed: 
 
Changes in California State Lottery CommissionÕs Managing Power:  Proposition 1C grants the 
Commission more operational flexibility.  First, the Commission would have the discretionary 
power to set prize payouts above 50 percent.12  Under current law, the Commission is required to 
pay out 50 percent of tickets sales in prizes; according to Lottery Director Joan Borucki, 
increased payouts will generate more players and spending on tickets.13  Second, the 
Commission would have greater flexibility with its operational budget.14  For example, the 
required number of private entity bids needed for competitive bidding on lottery related contracts 
would be reduced.15  Additionally, operating expenses would be reduced from 16 percent to 13 
percent and expenses allotted, but unused, may be carried over to future years.16 
 
Changes in the Use of Lottery Profits for Public Education:  Lottery profits would no longer be 
paid directly to public education.17  Instead, the General Fund would receive all profits.  
However, the General Fund would increase its payments to public education.18  Public education 
payments would be adjusted each year according to student enrollment and cost-of-living.19 
 
State Borrowing From Future Lottery Profits:  The state could receive payments from investors 
by borrowing from future lottery profits; for example, the current budget expects to borrow $5 

                                                
8 Cal. Govt. Code Ann. at ¤¤ 8880.01, 8880.04, 8880.63-8880.65. 
9 Legislative AnalystÕs Office, California State Lottery Commission (0850),http://www.lao.ca.gov/analysis_2008/ 
general_govt/gen_anl08007.aspx (accessed Apr. 5, 2009) [hereinafter Commission].   
10 Legislative AnalystÕs Office, Proposition 1C Summary, http://www.lao.ca.gov/ballot/2009/1C_05_2009.aspx  
(accessed Apr. 5, 2009) [hereinafter Proposition Summary]. 
11 California Legislature, Bill No. A.B.X.3 12,http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0001-0050/ 
abx3_12_bill_20090220_history.html (accessed Apr. 5, 2009) [hereinafter Bill 12].; see also Id. 
12 See VoterÕs Information Guide, Text of Proposed Laws, http://www.voterguide.sos.ca.gov/pdf-guide/text-of-
proposed-law.pdf (accessed Apr. 5, 2009) [hereinafter Proposition Text] 
13 Malcolm Maclachlan, Falling Revenues Hit State Lottery, Capitol Wkly (Dec. 2, 2008) [hereinafter Falling 
Revenues].   
14 Proposition Summary, supra. 
15 Proposition Text, supra. 
16 Id.   
17 Proposition Text, supra. 
18 Id. 
19 Id. 
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billion from future profits.20  Specifically, Proposition 1C would allow the state to sell assets to 
investors through a series of bond transactions (ÒsecuritizationÓ).21  Investors would pay the state 
lump sum payments in exchange for the asset (future lottery profits paid back to investors, with 
interest, over time).22  Nothing in the proposition would limit the amount the Legislature could 
borrow from future lottery profits.23   
 
Profits Used to Pay Off State Debt:  Funds not borrowed, would be placed in the state Debt 
Retirement Fund (DRF) established in the State Treasury.24  This fund allows the state to repay 
other government bonds and debts incurred by the General Fund.25   
 
Payments to Gambling Treatment Programs:  Currently, the state uses $250,000 in lottery profits 
to pay for Ò1-800-GAMBLER,Ó a gambling addiction hotline operated by the Office of Problem 
and Pathological Gambling within the State Department of Alcohol and Drug Programs.26  Under 
Proposition 1C, $1 million would be paid each year to the same office yet it would fund various 
programs addressing gambling addiction, not just Ò1-800-GAMBLER.Ó27   
 
LegislatureÕs Power to Amend Lottery Law:  Currently, the Legislature can amend the California 
Government Code sections that are relevant to the lottery with a two-third vote of both houses if 
it Òfurthers the purposesÓ of the lottery.28  Under Proposition 1C, the Legislature with a two-
thirds vote can create Ònew operating rules, games, or devices.Ó29  Voter approval, however, 
would still be required to change any lottery law relevant to funding public education.30   
 

D. Fiscal Effects of Proposed Changes to Law 
 
Proposition 1C proposes many changes that effect state funds, spending, and short and long-term 
savings.  These effects are summarized as follows: 
 
Effects on State General Fund:  The most significant fiscal effect of Proposition 1C would be on 
the 2009-2010 $40 billion state budget deficit.  If Proposition 1CÕs fails, the current balanced 
budget would need to be adjusted.  Adjustments could include increased taxes and/or reduction 
in state programs such as education, police and fire, and other public services.  Alternatively, if 
Proposition 1C passes, and the state borrows from future lottery profits through securitization, 
the state would make payments of $350 million to $450 million per year to investors.31  Such 

                                                
20 Proposition Summary, supra. 
21 Gene Wunderlich, Proposition 1C Summary, Southwest California Legislative Council (SCLC), http:// 
gadblog.srcar.org/2009/03/17/prop-1c-sclc-summary (Mar. 17, 2009) [hereinafter SCLC Summary]; Commission, 
supra.   
22 Id. 
23 Id. 
24 Proposition Text, supra. 
25 Id. 
26 Proposition Summary, supra. 
27 Proposition Text, supra. 
28 Cal. Const. art. IV, ¤ 19(g). 
29 Proposition Summary, supra.   
30 Id. 
31 Id. 
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payments may make it more challenging to balance future budgets.32  As mentioned, funds not 
used to repay investors would be deposited into the DRF.33   
 
Since the General Fund, not lottery revenues, would be obligated to make continuing payments 
to public education, the state budget could be strained for the next twenty to thirty years.34  This 
may require future Òrevenue increases or spending decreases to cover [the] cost.Ó35  In the future, 
further strain may result if the state decides to borrow more money from future lottery profits, as 
permitted under Proposition 1C.  However, if the state does not borrow additional money, then 
Òprofits would flow to the DRF and be available to cover General Fund costs, including the 
required payments to education under this measure.Ó36 
 
Effects on Lottery Profits:  In California, lottery revenues, per capita, are much less than in other 
state lotteries.  In fact, Òcompared to the other nine most populous states. . .CaliforniaÕs lottery is 
dead last in per capita sales, per capita advertising, retailer representation and prize payout.Ó37  
For example, during the 2005-2006 fiscal year, CaliforniaÕs lottery sales per capita were 
approximately one-half of the national average.38  In 2008, many other states set lottery sales 
records.39  Specifically, the California lottery waned 7.4 percent between 2005 and 2007 and 
about 10 percent between 2007 and 2008.40  Proposition 1C is expected to increase lottery 
profits.  It is believed that higher prize payouts would attract more players to the lottery (e.g., the 
ÒMassachusettsÕs State LotteryÑ one of the leading lotteries in sales per residentÑ returns over 
70 percent of its funds to players as prizesÓ).41  In general, states with higher prize payouts 
generate significantly more profits than California.42  It is predicted that Proposition 1C could 
generate hundreds of millions more dollars for the state.43  Of course, increase in profits is 
entirely dependent upon consumer reaction and decisions made by the Commission.44   
 
Effect on Public Education Funding:  The lottery contributes a small percentage to total public 
education funding.  For instance, during the 2005-2006 fiscal year, lottery profits invested in 
education Òaccounted for just 1.9 percent of total K-12 spending, 3 percent of community college 
spending, and less than 1 percent of spending for each of the CSU and UC systems.Ó45  As 
mentioned, under Proposition 1C, lottery profits would no longer pay into education.46  
                                                
32 Smart Voter, Proposition 1C, http://www.smartvoter.org/2009/05/19/ca/state/prop/1C/ (accessed on Apr. 5, 2009)  
[hereinafter SmartVoter.org].   
33 Proposition Summary, supra. 
34 Id.   
35 Id.   
36 Id.   
37 Steve Wiegand, Slumping California Lottery Searches for a Winning Hand, Sacramento Bee 12A (Aug. 17, 
2008).   
38 Commission, supra.   
39 Steve Wiegand, Slumping California Lottery Searches for a Winning Hand, Sacramento Bee 12A (Aug. 17, 2008) 
[hereinafter Slumping Lottery].   
40 Commission, supra; Falling Revenues, supra. 
41 Proposition Summary, supra.   
42 Id.   
43 Id.   
44 Id. 
45 Jonathan Kaplan, The California Lottery: A Small and Declining Share of School Funding, California Budget 
Project (Mar. 2007). 
46 Proposition Text, supra.   
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However, since General Fund payments would increase proportional to student enrollment and 
cost-of-living, under Proposition 1C, future payments would be greater than under current law.47   
 
Other Effects:  If lottery ticket sales increased, consumers would spend less on other goods and 
services; thus, possibly counteracting growth in other areas of the market.  Increased gambling 
could also lead to an increase in various social problems, including gambling addiction; this 
could increase the need for funding in related governmental programs and services. 
 
III.  Drafting Issues 
 
Proposition 1C may trigger a single-subject challenge.  As required by the California 
Constitution, a proposed ballot initiative Òembracing more than one subject may not be submitted 
to the electors or have any effectÓÑ  this requirement is referred to as the single-subject rule.48  
The California Supreme Court has interpreted the rule liberally, and has upheld initiatives so 
long as its provisions have a Òreasonable and common sense relationship among their various 
components in furtherance of a common purpose.Ó49   
 
Proposition 1C has at least three distinct effects on current law, which may be problematic with 
respect to the single-subject rule.  The proposition (1) seeks to borrow money from future lottery 
profits to help balance the 2009-10 budget, (2) it stops public education funding from lottery 
profits, and (3) it attempts to improve the lotteryÕs performance and increase its revenues.  If 
these provisions do not have a reasonable or common sense relationship to one another, it is 
likely that the proposition will violate the single-subject rule.  However, since the California 
judiciary interprets the rule liberally, Proposition 1C would likely survive such a challenge 
because its various components act in furtherance of a common purpose; namely, the 
modernization of the lottery. 
 
IV.  Constitutional Issues 
 
There are no apparent conflicts between Proposition 1C and the Federal Constitution or the 
California Constitution. 
 
V. Policy Considerations 

 
A. ProponentsÕ Arguments 

 
A recurrent argument in favor of Proposition 1C is that, in its failure, the state would be forced to 
cut another $5 billion from the budget or raise taxes.  Proponents argue that such cuts would 
likely affect law enforcement, education, or health care.50  Proponents also point to other statesÕ 
successes in modernizing lotteries.  They emphasize that under Proposition 1C education funding 

                                                
47 Proposition Summary, supra. 
48 Cal. Const., art. II, ¤ 8 
49 Manduley v. Superior Court, 27 Cal. 4th 537, 575 (2002) (quoting Senate of the State of Cal. v. Jones, 21 Cal. 4th 
1142, 1157 (1999) (original italics) (internal quotations omitted). 
50 Legislative AnalystÕs Office, Proposition 1C Arguments and Rebuttals, http://www.voterguide.sos.ca.gov/pdf-
guide/props/prop1c-arguments.pdf (accessed on Apr. 5, 2009) [hereinafter Arguments and Rebuttals] 
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is secure, lottery oversight would be heightened, and to the likely revenues increases from ticket 
sales.51   
 
The Governor describes the lottery as Òan asset that is underperforming. . . [that does] not 
perform at 100 percent.Ó52  According to Michael Jones, former director of the Illinois Lottery, 
Òthe trouble is the California Lottery has never been run as if itÕs a retail business, and as a result, 
it has not done well at all.Ó53  Modernization, it is argued, would remedy these problems. 
 

B. OpponentsÕ Arguments 
 
Opponents of Proposition 1C usually point to certain assumptions underlying the initiative.  For 
example, the assumption that increased prize payouts would attract more players is distrusted 
because sales may still plummet due to possible future economic downturns.  The proposition 
assumes that players will play more despite the economy.  If sales continued to drop, however, 
the state would be unable to make payments to investors on the initial $5 billion borrowed from 
future lottery profits.54  Meg Whitman, former president and CEO of eBay and current California 
gubernatorial candidate, has expressed her opposition to Proposition 1C Òbecause it is an ill-
conceived scheme to borrow against future lottery revenues.Ó55  In business, she maintains, 
Òborrowing against future revenues, in essence borrowing against what you make someday, is 
considered reckless [and] the same is true in government.Ó56   
 
Similarly, opponents argue that Proposition 1C does not account for the strain the bond payments 
would have on future budgets.  Given CaliforniaÕs poor credit rating and economic volatility, 
Òthose bonds would have to be sold at very unfavorable interest rates, if they can be sold at all.Ó57   
 
Finally, opponents also point to the broad powers granted to the Commission and Legislature. 
The fear is, quite simply, the expansion of gambling in California.58   
 
VI.  Fiscal Support 
 
Two committees have been formed to support the passage of Proposition 1C. The first committee 
is ÒBudget Reform Now, a Coalition of Taxpayers, Business, Labor, Public Safety and Seniors 
Yes on 1A and 1C.Ó  There are many contributors to this committee: including for example, 
Chevron Corporation ($500,000); Reed Hastings ($251.491.03); California Teachers 
Association/Issues PAC ($397,542.50); California Alliance For Jobs-Rebuild California 
Committee ($400,000); A. Jerrold Perenchio ($1.5 million); Henry T. Segerstrom Properties 
LLC ($250,000).59   

                                                
51 See SCLC Summary, supra.; see also SmartVoter.org, supra. 
52 Slumping Lottery, supra.   
53 Id.   
54 Arguments and Rebuttals, supra.   
55 Meg Whitman, My View: Props. 1A, 1B and 1C CanÕt Save the State, Sacramento Bee 15A (Mar. 17, 2009).   
56 Id.   
57 California Political Desk, League of Women Voters of California Oppose Propositions 1A, 1C, 1D, and 1E, 
California Chronicle (Apr. 2, 2009). 
58 Arguments and Rebuttals, supra. 
59 Cal-Access, http://cal-access.ss.ca.gov/Campaign/Committees/Detail.aspx?id=1315905&session=2009& 
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The second committee is ÒCalifornians For Modernization with Major Funding From 
Technology Supplier GTECH.Ó  There have been some significant contributions s to this 
committee: including for example, GTECH Corporation ($1 million); California State Council of 
Service Employees Issues Committee ($750,000); Service Employees International Union, Local 
1000 California State Employees Assoication Issues ($300,000). 60  
 
No committee has been formed in opposition to Proposition 1C. 
 
VII.  Conclusion 

 
Proposition 1C will have a strong impact on California in its passage or failure.  If passed, the 
state could instantly borrow $5 billion from future lottery profits to help alleviate current fiscal 
strain and bring the state closer to a balanced budget.  In the long term, modernization of the 
lottery may help generate more revenues that in turn could alleviate future fiscal problems. 
 
If Proposition 1C fails, modification of the current budget would be necessary.  Such a 
modification could require more spending cuts and more tax increases.  However, if Proposition 
1C fails, the state in the long-term may be more fiscally sound since the burden of repaying 
investors would be alleviated, education funding would remain the same, and state debt would be 
lessened. 
 
Essentially, the fate of Proposition 1C hangs on how voterÕs think the state should rebuild 
economically.  Though modernization of the lottery is the overarching goal of the proposition, 
the main question voters will undoubtedly be eager to answer on Election Day about Proposition 
1C will be: Should the state borrow its way out of the current recession or should it continue to 
cut spending and/or raise taxes?   
 

                                                                                                                                                       
view=late1 (accessed on Apr. 5, 2009). 
60 Cal-Access, http://cal-access.ss.ca.gov/Campaign/Committees/Detail.aspx?id=1315716&session=2009&view 
=late1 (accessed on Apr. 5, 2009). 
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I.  Executive Summary 
 
In 1998, California voters approved Proposition 10 to improve early childhood 
development in California. Proposition 10 created a new $0.50 tax on cigarettes and 
$1.00 tax on other tobacco products to establish special funding for community-based 
health care, child care, and educational programs for children under the age of six. Under 
the Proposition 10 framework, the revenues from that tax must be used exclusively to 
fund those specific Proposition 10 programs. Unspent revenues are kept for use in later 
years. Additionally, as part of improving early childhood development in California, 
some of the tobacco tax money is allocated to mass media campaigns. Finally, 
Proposition 10 also created the First 5 California Commission (State Commission) and 
First 5 Commissions in each of CaliforniaÕs 58 counties (County Commissions) to 
provide governance for the childhood development programs. 
 
Proposition 1D, or the Children's Services Funding Act, is part of a package of measures 
placed on the ballot designed to reform and to resolve California's current fiscal crisis. 
Proposition 1D seeks to amend the California Constitution to allow the temporary 
reallocation of a portion of the Proposition 10 tobacco tax to pay for non-Proposition 10 
programs that provide health and human services to young children. Proposition 1D 
would provide approximately $1.7 billion over 5 fiscal years to these non-Proposition 10 
programs and would result in a corresponding reduction of funding to Proposition 10 
programs. Proposition 1D would also remove the funding allocation to mass media 
campaigns in Proposition 10 and would change county governance by requiring county 
auditors to serve as members of County Commissions.  
 
Proponents of Proposition 1D argue that the measure is a necessary and fiscally sound 
step that would protect programs for children and help balance the state budget. On the 
other hand, opponents of Proposition 1D argue that the measure will drastically reduce 
services to children and that California should look elsewhere for funds to balance the 
budget.  
 
Polling from March 10-17, 2009, showed that 48 percent of likely voters would vote yes, 
36 percent would vote no and 16 percent were undecided.1  
 
II.  The Law 
 

A. Current Law  
 
In 1998, California voters enacted Proposition 10, an initiative also known as the 
California Children and Families First Act, to provide services to children from prenatal 
to age five funded by an additional state tax on tobacco products.2 Proposition 10 grew 

                                                
1 Public Policy Institute of California, Californians & Their Government, 
http://www.ppic.org/content/pubs/survey/S_309MBS.pdf (March, 2009). 
2 Karen A. Bodenhorn & Deborah Reidy Keich, Implementation of California's Children and Families 
First Act of 1998, 11 The Future of Children 150, 151 (Spring/Summer 2001), 
http://www.futureofchildren.org/usr_doc/vol_11_no_1_no_photos.pdf. 
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out of the ÒI Am Your ChildÓ public awareness campaign started by actor and director 
Rob Reiner. That initiative garnered support from child welfare advocates as well as anti-
smoking organizations, such as the American Cancer Society, the American Heart 
Association, and the American Lung Association.3 Since product sales drop as prices rise, 
tobacco companies provided much of the funding to oppose Proposition 10.4 Despite the 
tobacco industryÕs opposition, voters passed Proposition 10, and the commissions set up 
by Proposition 10 became known as First 5 California.5 
 
All revenues from the tobacco taxes are deposited directly into the California Children 
and Families Trust Fund and are not subject to appropriation by the Legislature for other 
programs. Proposition 10 was intended to add to, not replace, current sources of funding 
for child development programs.6 Unspent reserve funds in a fiscal year are retained for 
use in later years.7  
 
Proposition 10 provides direct support for early childhood development through 
coordinated community-based programs: for example, it (1) prepares children to enter 
school Òin good health, ready and able to learn, and emotionally well developedÓ8; (2) 
provides Òparental education and family support services relevant to early childhood 
developmentÓ9; and (3) uses mass media to educate the public on Òthe importance and the 
benefits of nurturing, health care, family support, and childcareÓ10 and make the public 
aware of available childhood development programs.11 The act also funds smoking 
prevention programs.12  
 
Proposition 10 requires the State Commission to allocate 6 percent of Commission funds 
for mass media, compared with 5 percent for education, 3 percent for child care, 3 
percent for research and development, 2 percent for the unallocated State Commission 
account and 1 percent for administration.13 Indeed, the mass media efforts are considered 
an important part of the Proposition 10 strategy to improve conditions for young children 
in California. According to the First Five annual report for fiscal year 2006-2007, First 
Five mass media programs generated 296 million advertising impressions (number of 
audience members exposed to advertisement) during the fiscal year. A general media 
campaign by First 5 during that fiscal year reached 91 percent of television audiences 
ages 18-34 an average 26 times over three months. Radio informational advertisements 

                                                
3 Id. at 152. 
4 Id. at 153. 
5 First 5 California First 5 California Commission, http://www.ccfc.ca.gov/ (accessed April 1, 2009). 
6 Legislative Analyst Office, Budget Act of 2008. Proposition 1D California Children and Families Act: 
Use of Funds: Services for Children, http://www.lao.ca.gov/ballot/2009/1D_05_2009.aspx (accessed April 
1, 2009). 
7 Id. 
8 Proposition 10, Proposition 10 Ð Full Text of the Proposed Law, http://ccfc.ca.gov/PDF/ccfcact.pdf 
(accessed March 18, 2009). 
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 California HealthCare Foundation & Center For Governmental Policy, 1D Children's Services Funding: 
Behind the Scenes, http://www.healthvote.org/index.php/history/C44/ (accessed April 22, 2009). 
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reached an average of 62 percent of the general population over a three-month period. A 
six-month First 5 outdoor campaign made use of 1,191 billboards, 1,098 buses, and 3950 
interior bus advertisements. First 5 also partnered with Univision to run a sizable Spanish 
language mass media effort.14 Educational mass media campaigns are just one example 
of the broad range of direct and indirect programs impacting child development that First 
5 is currently able to engage in. 
 
Proposition 10 stresses local governance of programs. In addition to the State 
Commission there are First 5 County Commissions in each of the 58 counties throughout 
the state. County Commissions receive 80 percent of the revenue from the Proposition 10 
tobacco tax. Each County Commission has five to nine volunteer members who are 
appointed by the county board of supervisors.15 Under current law, County Commission 
members must be selected from among the following: (1) the county health officer; (2) 
persons responsible for county children's services, public health services, (3) behavioral 
science services, social services, substance abuse and treatment services; (4) recipients of 
project funding; (5) early childhood educators; (6) representatives of various types of 
local child and family care groups; (7) representatives of school districts; (8) 
representatives from medical associations; and (9) representatives from community 
organizations focused on early childhood development.16  
 

B. Proposed Changes to the Current Law 
 
After Governor Schwarzenegger declared a fiscal emergency in December 2008 due to 
the $42 billion budget shortfall, the Legislature passed bill ABX3 17, which created 
Proposition 1D. The bill was passed by the Senate and the Assembly on February 19, 
2009 and was signed by the Governor shortly afterwards which allowed Proposition 1D 
to appear on the ballot.  Proposition 1D must be approved by the voters to have any 
effect. 
 
Proposition 1D would temporarily open up the Proposition 10 tobacco tax revenue stream 
to fund other state health and human services programs for children. These programs 
currently draw their monies from the state General Fund. Proposition 1D accomplishes 
this by authorizing the redirection of $275 million to $340 million from the State 
Commission's reserve fund and by authorizing the redirection of a portion of future 
tobacco tax revenues over the next five fiscal years, ending with 2013-2014. $268 million 
from tobacco tax revenues would be redirected annually to other programs.17  
 
Additionally, Proposition 1D also changes how funds are distributed within First 5. The 
measure would delete the 6 percent funding allocation for the mass media account. As a 
result, unallocated State Commission funding would increase from 2 percent to 8 percent. 

                                                
14 California Children and Families Commission, First 5 California 2006-2007 Annual Report, 
http://www.ccfc.ca.gov/pdf/annual_report_pdfs/Annual_Report_06-07.pdf (accessed April 1, 2009). 
15 Bodenhorn & Keich, 11 The Future of Children at 152. 
16 Proposition 10, Proposition 10 Ð Full Text of the Proposed Law. 
17 Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act: 
Use of Funds: Services for Children. 
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Moreover, Proposition 1D would require the State Commission to distribute the 
unallocated funds, if needed, to ensure that every County Commission has a base funding 
level of at least $400,000.18  
 
Further, Proposition 1D would mandate that First 5 revenues only be used for ÒdirectÓ 
services. ÒDirectÓ is undefined by the proposition, but depending on how it is interpreted, 
it could narrow the scope of the activities First 5 is currently engaged in.19 Potentially, 
some current First 5 programs might not be considered ÒdirectÓ services; examples might 
include recruiting and training child care workers, preschool teachers, dentists, direct 
payment of insurance premiums for children and renovation of buildings that house 
preschools.20  
 
Finally, Proposition 1D allows a local controller to utilize the funds held by County 
Commissions for loans to the local general fund. The loans may not interfere with the 
projects of the County Commissions and must be repaid with interest.21 Additional audit 
requirements would be imposed on each County Commission and the county auditor 
would serve as an ex-officio member of the County Commission.22  
 

C. Likely Effects of the Proposed Changes 
 
A one-time $340 million reallocation would be made from the State Commission's 
unspent funds to other general fund obligations in fiscal year 2009-2010, causing a $340 
million state General Fund savings and a corresponding reduction in State Commission 
funding.23 As of June 30, 2008 the State Commission had approximately $400 million in 
unspent funds and the County Commission had approximately $2.1 billion in unspent 
funds. Much of this funding had been rolled over from previous years.24Proponents of the 
initiative have noted that since the State Commission has spent less money that it has 
taken in, it should not be unduly affected by the diversion of part of this surplus.25 
However, opponents of the initiative note that because of multi-year and long-term 
projects, many unspent funds are allocated for future spending and that some budget 
surplus is required to respond to emergencies.26 
 

                                                
18 Id. 
19 First 5 Contra Costa, Proposition 1D and First 5, 
http://www.firstfivecc.org/uploads/Home/Q&A_Prop1D_First5.pdf (last updated March 11, 2009). 
20 First 5 California, What Will Prop 1D Do to First 5, http://www.noonproposition1d.com/the-
facts/49.html (accessed April 21, 2009). 
21 Cal. Assembly ABX3 17, 130105(d)(2)(A) (Feb. 19, 2009), http://www.thepolicyreport.net/wp-
content/uploads/2009/02/prop_1d.pdf (last accessed March 18, 2009). 
22 Id. at 130150(a). 
23 Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act: 
Use of Funds: Services for Children. 
24 Id. 
25 Adam Haverstock, Proposition 1D Is Sound Fiscal Policy, 
http://www.thepolicyreport.net/2009/03/06/proposition-1d-is-sound-fiscal-policy/ (March 6, 2009). 
26 No On Prop 1D, First Five At Risk: Misleading Claims, http://www.noonproposition1d.com/the-
facts/53.html (accessed April 1, 2009). 
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The additional annual reallocation of $268 million annually through 2013-2014 from the 
Proposition 10 revenue stream would result in an equal state General Fund savings. 
According to the California Legislative Analyst's Office estimates, this reallocation could 
reduce Proposition 10 revenues by slightly more than 50 percent. Based on downward 
trends in tobacco consumption, the Proposition 10 tobacco tax should take in about $500 
million in fiscal year 2009-2010, and that total would shrink by approximately 3 percent 
annually in the future.27 
 
Over the lifetime of the temporary diversion, the General Fund is expected to achieve a 
savings of approximately $1.68 billion. 
 
As the temporary diversion would also reduce the funds available for Proposition 10 
programs, some programs could be impacted and the overall funding for welfare and 
development programs for children through the age of five would be lowered. This could 
result in costs to counties and schools that make use of Proposition 10 funding through 
First 5 programs. Exactly how much of the reserve of unspent funds are committed to 
future expenditures is unknown, so the exact potential impact of Proposition 1D on First 
5 programs cannot be calculated.28 Additionally, absent Proposition 1D's passage, other 
revenue increases or spending reductions would be required to account for the state's 
substantial budget shortfall.29  
 
The permanent reallocation of the 6 percent funding allocation for mass media efforts 
into the unallocated fund would mean that the State Commission would not be required to 
engage in mass media efforts. While the State Commission could choose to use 
unallocated funds for mass media efforts, the new requirement that unallocated funds be 
used to provide each county commission with a base funding level of at least $400,000 
would reduce the amount of unallocated funding available for such projects.  
 
By making each county auditor a member of the County Commission, Proposition 1D 
allows county auditors to play an active role in the governance of the First 5 programs.  
 
 
III.  Legal Challenges, Drafting and Constitutional Issues 
 
Proposition 1D does not appear to trigger any potential constitutional issues. The 
constitutionality of Proposition 10 was previously challenged in California Assn. of 
Retail Tobacconists v. State of California.30 The California Association of Retail 
Tobacconists (CART) alleged that Proposition 10 violated the single subject rule because 

                                                
27 Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act: 
Use of Funds: Services for Children. 
28 Bay Area News Group, Voters Should Approve 4 of 6 Measures on May 19 ballot, 
ContraCostaTimes.com, http://www.contracostatimes.com/ci_11967118?nclick_check=1 (March 21, 
2009).  
29 Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act: 
Use of Funds: Services for Children. 
30 California Assn. of Retail Tobacconists v. State of California, 109 Cal.App.4th 792, 809-811 (Cal.App. 4 
Dist. 2003). 
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it dealt with both reducing consumption of tobacco products and early childhood 
development programs.31 The single subject rule requires that an initiative contain only 
one subject to be submitted to the voters or to have any effect.32 However, the single-
subject rule is construed broadly by California courts and only requires that the 
provisions of an initiative be Òreasonably germaneÓ to each other and to the overall goal 
of the initiative.33 In the California Assn. Of Retail Tobacconists case, the court held that 
the provisions of Proposition 10 were reasonably germane, noting that the negative 
connection between childhood development and exposure to tobacco products.34 The 
Court also rejected other claims against Proposition 10's validity.35  No further validity 
litigation is expected, however, because none of the modifications to Proposition 10 that 
would take effect if Proposition 1D is approved by voters would require any of these 
holdings to be revisited.  
 
One potential source of post-election litigation, however, is the lack of clarity about what 
the term Òdirect servicesÓ means. Proposition 1D limits the State and County 
Commissions to funding direct services without defining the term Òdirect services,Ó 
However, currently it is unclear whether the term is intended to be construed broadly or 
narrowlyÑ which could have varying impacts on First 5 programs.  
 
IV.  Policy Arguments 
 

A. ProponentsÕ Arguments 
 
Proposition 1D is supported by ÒBudget Reform NowÓ (www.cabudgetreformnow.com), 
a coalition of interests led by Governor Arnold Schwarzenegger including taxpayer 
groups, business, labor, seniors, public safety and others; Budget Reform Now supports 
all six budget reform propositions on the May 19, 2009 Special Election ballot.36  
 
Proponents of Proposition 1D contend that, in tough economic times, California must 
ensure that all available dollars are spent to sustain existing programs for children five 
and under.37 Proponents argue that Proposition 1D protects funding for programs for at-
risk children by temporarily authorizing the reallocation of otherwise unspent Proposition 
10 funds.38 Additionally, they also note that Proposition 1D would fund these programs 
without increasing taxes.39 Further, proponents further contend that Proposition 1D would 
allow local First 5 County Commissions to continue their important work.40  
                                                
31 Id. At 809-811. 
32 Id. at 808-809. 
33 Id. at 809. 
34 Id. at 810-815. 
35 Id at 815, 827-829, 832-833, 836, 843-844. 
36 Budget Reform Now, Our Team, http://www.cabudgetreformnow.com/team/?_c=xvzal88r8e1q3q 
(accessed April 5, 2009). 
37 Secretary of State, California Statewide Special Election, Tuesday, May 19, 2009, Official Voter 
Information Guide, http://www.voterguide.sos.ca.gov/pdf-guide/complete-vig-may192009.pdf (last 
accessed April 5, 2009). 
38 Id. 
39 Id. 
40 Id. 
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Proponents state that Proposition 1D is sound fiscal policy and that the inclusion of a 
county auditor on County Commission boards will help funds be spent responsibly and in 
accordance with generally accepted accounting principals.41  
 
The Contra Costa Times endorsed Proposition 1D, characterizing it as not painless, but 
necessary.42 According to the article, the temporary reallocation of funds would soften 
the blow caused by California's financial crisis.43  
 

B. OpponentsÕ Arguments. 
 
Opposition to Proposition 1D has been organized by the ÒNo on Proposition 1DÓ 
Campaign (www.noonproposition1d.com). Groups representing health care workers and 
health care institutions, social welfare providers, education, counties, First 5 California, 
and others have come out in opposition to Proposition 1D.44  
 
Opponents claim that Proposition 1D would take needed funds away from local 
communities and transfer it to the State Government.45 They believe that diverting these 
funds would eliminate programsÑ including those providing immunization booster shots 
for children, preschool services, and smoking prevention services for young parents. 
They characterize Proposition 1D as putting the burden from California's fiscal crisis on 
children.46 Opponents also note that California voters previously rejected an attempt to 
repeal Proposition 10. Further, in opponents opinion, enacting Proposition 1D would 
violate the will of California voters who enacted Proposition 10.47  
 
Regarding the ÒunspentÓ funds, opponents argue that such funds are actually already 
accounted for because they have been promised to multi-year projects.48 These funds, 
they claim, are necessary for many multi-year First 5 programs, and without the money, 
programs for children would be at risk. Further, opponents point out that many of the at-
risk programs are preventative measuresÑ which could save the state money in the 
future.49  
 
A Stockton Record article points out that Proposition 1D will move money away from 
programs for preschool providers and other early childhood organizations. Focusing on 

                                                
41 Haverstock, Proposition 1D Is Sound Fiscal Policy. 
42 Bay Area News Group, Voters Should Approve 4 of 6 Measures on May 19 ballot. 
43 Id. 
44 No on Proposition 1D, Endorsements, http://www.noonproposition1d.com/endorsements.html 
45 Secretary of State, California Statewide Special Election, Tuesday, May 19, 2009, Official Voter 
Information Guide. 
46 Id. 
47 Id. 
48 No On Prop 1D, First Five At Risk: Misleading Claims. 
49 Steven Harmon, Programs for mental health, poor children at risk, Mercury News, 
http://www.mercurynews.com/breakingnews/ci_12185104 (April 20, 2009). 
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San Joaquin county, the article states that Proposition 1D could result in a 50% reduction 
of local funding next year for programs that serve thousands of at risk children.50 
 
V. Conclusion 
 
If passed, Proposition 1D would transfer approximately $1.7 billion, over five years, from 
the First 5 tobacco tax and trust fund to the General Fund. This money would replace 
General Fund dollars that are currently going to fund non-First 5 health and human 
services programs for children up to age 5. This change would result in a $1.7 billion 
offset of the current $42 billion General Fund deficit and a corresponding reduction of 
funding available to First 5. Proposition 1D also would make other funding allocation and 
governance changes to First 5.  Passage of Proposition 1D would help address the current 
budget shortfall.  It is likely that passage of Proposition 1D would also limit or reduce 
some of First 5's program activities for children age five and under. 
 
 A yes vote would modify Proposition 10 and authorize the temporary reallocation 
of Proposition 10 funds to address California's budget shortfall. A no vote would reject 
the proposed modification of Proposition 10 and prevent the use of Proposition 10 funds 
and revenues to fund other programs.  

                                                
50 Jennifer Torres, Proposition in May Election Would Move Money Away From Program, The Stockton 
Record, http://www.recordnet.com/apps/pbcs.dll/article?AID=/20090403/A_NEWS04/904030326/-1/rss01 
(April 03, 2009). 
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I.  Executive Summary  
 
Proposition 1E seeks to amend the Mental Health Services Act, approved by voters in 2004 
under Proposition 63. Specifically, Proposition 1E would allow the State Legislature to transfer 
$460 million from the Proposition 63 fund to the state General Fund and subsequently spend that 
money on the federally mandated Early Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program. Proposition 1E is part of a package of statewide ballot measures, Propositions 1A 
through 1F, designed to help close the stateÕs budget deficit.  
 
Under EPSDT, the state provides medical treatment services, including mental health services, to 
Medi-Cal beneficiaries under age 21. The federal government, the state and counties share costs 
of EPSDT.  
 
Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General 
Election. With its passage, several new mental health programs were created and certain existing 
programs were expanded. Mental health programs are primarily administered by the state 
Department of Mental Health with services delivered at the county level. Services include 
psychiatric assistance, counseling, and hospitalization for persons who lack private insurance 
coverage for those services.  
 
Proposition 63 instituted an additional 1 percent tax on all income in excess of $1 million to pay 
for the mandated expansion of mental health services. The tax has yielded up to $1.5 billion 
annually. Because of certain restrictions in the original initiative text, the LegislatureÕs access to 
this money is, by design, greatly limited.  
 
Due to delays in developing several new programs mandated by Proposition 63, $2.5 billion in 
collected taxes sits unused. To avoid further budgetary cuts or tax increases, the Legislature now 
asks permission from the people of California to access a portion of this money to help balance 
the budget and avoid further budgetary cuts or tax increases. 
 
Opponents to Proposition 1E urge the people to protect the financial and structural integrity of 
the Mental Health Services Act. They claim the programs are working well, especially to screen 
and diagnose children with mental illness, and that transferring money from the Proposition 63 
account will thwart future benefits. 
 
II.  The Law  

 
A. Legislative History of Mental Health Programs 

 
California currently operates five state hospitals to care for people with serious mental illness.1 
Historically, however, CaliforniaÕs state hospital housed people with any mental illness, not just 
the most serious cases.2 In 1968, Senate Bill 677 was enacted by the State Legislature to Òempty 

                                                        
1 California Department of Mental Health, State Hospitals, 
http://www.dmh.cahwnet.gov/Services_and_Programs/State_Hospitals/Default.asp (accessed April 4, 2009). 
2 Id. 
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the state hospitals.Ó3 With the passage of SB 677, California started developing and funding 
community mental health services to assist former state hospital patients as they assimilated into 
a less restrictive lifestyle.4 
  
In 1999, the Legislature enacted AB 34 (Steinberg) which sent $10 million to the Department of 
Mental Health to fund grants to three counties (Los Angeles, Sacramento, and Stanislaus) to 
Òdemonstrate that comprehensive services can be provided to severely mentally ill adults who 
are homeless, recently released from a county jail, or otherwise at risk of homelessness or 
incarceration.Ó5 The Legislature subsequently passed AB 334 (Steinberg) in 2001, which 
increased the grant program by adding thirty-one additional counties and forty additional 
providers.6  
 

B. Proposition 63 
 
Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General 
Election.7 The initiative added provisions to the Revenue and Tax Code that increased taxes to 
pay for mental health programs and services. It also added sections to the Welfare and 
Institutions Code that created four new mental health programs, established an account to hold 
new tax revenue, and launched an oversight commission.8 
 
A key component of Proposition 63 was a 1 percent tax increase on all personal and taxable 
income in excess of $1 million.9 All revenues collected by the state under this tax are dedicated 
for the purposes outlined in the initiative. Proposition 63Õs continuous appropriation provision 
ensures that the Legislature does not play its usual role of annually authorizing expenditures. 
Instead, the Department of Mental Health maintains full access to the funds for use consistent 
with Proposition 63Õs direction.10 Money collected by the Proposition 63 tax is deposited into the 
Mental Health Services (MHS) Fund. The State Controller is responsible for making a monthly 
deposit in the account based on projected tax income and for adjusting the fund annually to 
reflect actual tax receipts.11 The Legislature is restricted from using the MHS Fund to Òsupplant 
state or county funds utilized to provide mental health services.Ó12  
 
Proposition 63 funds are primarily used by counties to: (1) detect and enhance early intervention 
programs to treat mental illness at an early age; (2) expand services for children the severe 
mental illnesses; (3) expand education and training Òto remedy the shortage of qualified 

                                                        
3 Sen. Bill No. 677 (1968). 
4 Darrell Steinberg and the Campaign for Mental Health: A Little History, April 2004, 
http://campaignformentalhealth. typepad.com/darrell/2004/04/a_little_histor.html (accessed April 19, 2009). 
5 Bill Documents: Analysis, (Aug. 16, 1999),  http://www.leginfo.ca.gov/cgi-
bin/postquery?bill_number=ab_34&sess=9900&house=B&author=steinberg. 
6 Asm. Bill No. 334 (2001). 
7 Statement of Vote, 2004 Presidential and Statewide General Election, Statewide Measures Submitted to a Vote of 
Voters, http://www.sos.ca.gov/elections/sov/2004_general/contents.htm. 
8 Proposition 63, (2004). 
9 Legislative Analysts Office, Proposition 1E, http://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr. 
19, 2009). 
10 Id. 
11 Id. 
12 Proposition 63, (2004). 
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individuals to provide services;Ó (4) establish innovative programs and experiment with ways to 
improve access to care; and (5) draw down federal dollars for the same purposes.13  
 

C. Proposed Changes to Proposition 63 
 
If approved by voters, Proposition 1E will amend Proposition 63. For two years, the restriction 
on the State LegislatureÕs ability to access the Mental Health Services (MHS) Fund would be 
temporarily suspended.14 Instead, the people will authorize the legislature to redirect $226.7 
million in 2009-10, and redirect between $226.7 and $234 million in 2010-11.15 The redirected 
money will support the Early Periodic Screening, Diagnosis, and Treatment (EPSDT) Program. 
After 2011, EPSDT would again be funded through the stateÕs General Fund without using 
Proposition 63 money. The Legislature would not be required to repay any money to the MHS 
Fund.16  
 
III.  Drafting Issues 
 

A. Pre-Election Challenges  
 
Once the Legislature approves an initiative for submission to the people, the Attorney General 
prepares a ballot title for the measure and transmits it to the Secretary of State.17 The ballot title 
may differ from the legislative title. It shall express the truthful and impartial statement in of the 
purpose of the measure and may not be an argument for or against it.18  
 
California Elections Code ¤ 9092 provides that any elector may seek a writ of mandate requiring 
any text to be amended or deleted from the ballot pamphlet; however a writ of mandate shall be 
issued only upon "clear and convincing proof that the copy in question is false, misleading, or 
inconsistent with the requirements of [the code]."19 In making this determination, courts must be 
mindful that the ballot argument portion of the ballot pamphlet is a limited public forum. The 
U.S. Constitution guarantees the right to free speech in public forums. Courts should therefore 
issue a writ only when factual assertions are shown to be conclusively and objectively false or 
misleading.20  
 
Pursuant to Cal. Elec. Code ¤ 9051 and ¤ 9092, on March 5, 2009, advocates for the mentally ill 
filed a lawsuit with Judge Michael P. Kenny in Sacramento Superior Court challenging the ballot 
title.21 Petitioners Rust Selix and Richard Van Horn filed a Verified Petition for Writ of 
Mandate, asserting that the Proposition 1E title contained misleading language.22 Prior to 
                                                        
13 Legislative Analysts Office, Proposition 1E, http://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr. 
19, 2009). 
14 Proposition 1E, (2009). 
15 Id. 
16 Id. 
17 Cal. Elec. Code ¤ 9050. 
18 Cal. Elec. Code ¤ 9051. 
19 Cal. Elec. Code ¤ 9092. 
20 S.F. Forty-Niners v. Nishioka, 75 Cal. App. 4th 637, 649-650 (1st Dist. 1999). S.F.Forty-Niners, 75 Cal. App. 4th 
at 649-650. 
21 Selix and Van Horn v. Bowen, Case No. 34-2009-80000178-CU-WM-GDS (March 5, 2009). 
22 Id. 
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adjudication, however, the Legislature and Petitioners settled out of court, stipulating to a 
judgment on the merits of PetitionerÕs claim.23  
 
The Proposition 1E title and summary was amended by the Stipulated Judgment to clarify the 
measureÕs effect. In addition to the previously approved language, the fiscal impact summary 
will now include the phrase: ÒCorresponding reduction in funding available for Proposition 63 
community mental health programs.Ó24  
 
IV.  Public Policy Considerations 
 

A. Arguments in Support  
 
The State Legislature urges passage of Proposition 1E to avoid further program cuts or additional 
tax increases.25 The Legislature will use revenues from the Proposition 1E transfer to help their 
efforts to balance the state budget. CaliforniaÕs unprecedented $42 billion General Fund shortfall 
must be resolved.26 The turbulent global economy has required everyone to make tough choices; 
this is one of those choices, proponents argue.  The Legislature asserts that if Proposition 1E is 
rejected it will mean $460 million will need to be cut from popular programs like education or 
public safety, or will need to be raised from yet another tax increase.27  
 
Although money will be transferred from the Mental Health Services (MHS) Fund to the state 
General Fund, provisions ensure that the money will go toward supporting the mentally ill.28 
Specifically, all money transferred will be used to fund the federally mandated Early Periodic 
Screening, Diagnosis, and Treatment (EPSDT) Program.29 The MHS Fund currently has a 
surplus balance of $2.5 billion. Voter approval of Proposition 1E will transfer only $460 million, 
leaving a surplus balance of over $2 billion in the MHS Fund. Finally, proponents argue, 
Proposition 1E only authorizes a temporary fund transfer that will expire in two years.30 
 

B. Arguments in Opposition 
 
Mental Health Service Providers urge voters to reject Proposition 1E because the money in 
question was collected specifically for Proposition 63 programs.31 If passed by voters, 
Proposition 1E would result in a half-billion dollar transfer of mental health program money.32 
This money will not be paid back. Opponents argue that even in tough times, California ought to 
respect the will of the people who dedicated these funds to rebuilding the mental health system.33  
                                                        
23 Id. 
24 Id. 
25 Official Voter Information Guide: Proposition 1E, http://www.voterguide.sos.ca.gov/arguments-
rebuttals/prop1e.htm. 
26 Id. 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Official Voter Information Guide: Proposition 1E, http://www.voterguide.sos.ca.gov/arguments-
rebuttals/prop1e.htm. 
32 Id. 
33 Id. 
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Proposition 1E opponents argue that the Mental Health Services Act created by Proposition 63 
has helped over 200,000 people with mental illness.34 Opponents maintain that the community 
services and early intervention programs may cost money on the front end, but early 
expenditures can prevent the state from incurring additional costs for care that stem from 
undiagnosed and undetected illness.35  
 
V. Conclusion 
 
If passed, Proposition 1E will authorize the Legislature to move $460 million from the Mental 
Health Services Fund to the state General Fund. Whereas this money was originally collected 
from taxpayers to pay for Proposition 63 mental health programs, the money would now be used 
to help fund the federally mandated Early Periodic Screening, Diagnosis, and Treatment 
(EPSDT) Program. The authorization, however, will last for two years only; after 2010 the 
Legislature may no longer transfer money out of the MHS Fund for General Fund use. 
 
Pre-Election litigation resulted in changes to the ballot title and summary, however no changes 
were made to the initiative text. No post-election litigation is expected.  
 
While proponents urge that Proposition 1EÕs passage will help the state balance its budget and 
avoid further tax increases or cuts to other programs, opponents of Proposition 1E argue that the 
people have already spoken on this issue.  

                                                        
34 Id. 
35 Id. 
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I.  Executive Summary  
 
Proposition 1E seeks to amend the Mental Health Services Act, approved by voters in 2004 
under Proposition 63. Specifically, Proposition 1E would allow the State Legislature to transfer 
$460 million from the Proposition 63 fund to the state General Fund and subsequently spend that 
money on the federally mandated Early Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program. Proposition 1E is part of a package of statewide ballot measures, Propositions 1A 
through 1F, designed to help close the stateÕs budget deficit.  
 
Under EPSDT, the state provides medical treatment services, including mental health services, to 
Medi-Cal beneficiaries under age 21. The federal government, the state and counties share costs 
of EPSDT.  
 
Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General 
Election. With its passage, several new mental health programs were created and certain existing 
programs were expanded. Mental health programs are primarily administered by the state 
Department of Mental Health with services delivered at the county level. Services include 
psychiatric assistance, counseling, and hospitalization for persons who lack private insurance 
coverage for those services.  
 
Proposition 63 instituted an additional 1 percent tax on all income in excess of $1 million to pay 
for the mandated expansion of mental health services. The tax has yielded up to $1.5 billion 
annually. Because of certain restrictions in the original initiative text, the LegislatureÕs access to 
this money is, by design, greatly limited.  
 
Due to delays in developing several new programs mandated by Proposition 63, $2.5 billion in 
collected taxes sits unused. To avoid further budgetary cuts or tax increases, the Legislature now 
asks permission from the people of California to access a portion of this money to help balance 
the budget and avoid further budgetary cuts or tax increases. 
 
Opponents to Proposition 1E urge the people to protect the financial and structural integrity of 
the Mental Health Services Act. They claim the programs are working well, especially to screen 
and diagnose children with mental illness, and that transferring money from the Proposition 63 
account will thwart future benefits. 
 
II.  The Law  

 
A. Legislative History of Mental Health Programs 

 
California currently operates five state hospitals to care for people with serious mental illness.1 
Historically, however, CaliforniaÕs state hospital housed people with any mental illness, not just 
the most serious cases.2 In 1968, Senate Bill 677 was enacted by the State Legislature to Òempty 

                                                        
1 California Department of Mental Health, State Hospitals, 
http://www.dmh.cahwnet.gov/Services_and_Programs/State_Hospitals/Default.asp (accessed April 4, 2009). 
2 Id. 
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the state hospitals.Ó3 With the passage of SB 677, California started developing and funding 
community mental health services to assist former state hospital patients as they assimilated into 
a less restrictive lifestyle.4 
  
In 1999, the Legislature enacted AB 34 (Steinberg) which sent $10 million to the Department of 
Mental Health to fund grants to three counties (Los Angeles, Sacramento, and Stanislaus) to 
Òdemonstrate that comprehensive services can be provided to severely mentally ill adults who 
are homeless, recently released from a county jail, or otherwise at risk of homelessness or 
incarceration.Ó5 The Legislature subsequently passed AB 334 (Steinberg) in 2001, which 
increased the grant program by adding thirty-one additional counties and forty additional 
providers.6  
 

B. Proposition 63 
 
Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General 
Election.7 The initiative added provisions to the Revenue and Tax Code that increased taxes to 
pay for mental health programs and services. It also added sections to the Welfare and 
Institutions Code that created four new mental health programs, established an account to hold 
new tax revenue, and launched an oversight commission.8 
 
A key component of Proposition 63 was a 1 percent tax increase on all personal and taxable 
income in excess of $1 million.9 All revenues collected by the state under this tax are dedicated 
for the purposes outlined in the initiative. Proposition 63Õs continuous appropriation provision 
ensures that the Legislature does not play its usual role of annually authorizing expenditures. 
Instead, the Department of Mental Health maintains full access to the funds for use consistent 
with Proposition 63Õs direction.10 Money collected by the Proposition 63 tax is deposited into the 
Mental Health Services (MHS) Fund. The State Controller is responsible for making a monthly 
deposit in the account based on projected tax income and for adjusting the fund annually to 
reflect actual tax receipts.11 The Legislature is restricted from using the MHS Fund to Òsupplant 
state or county funds utilized to provide mental health services.Ó12  
 
Proposition 63 funds are primarily used by counties to: (1) detect and enhance early intervention 
programs to treat mental illness at an early age; (2) expand services for children the severe 
mental illnesses; (3) expand education and training Òto remedy the shortage of qualified 

                                                        
3 Sen. Bill No. 677 (1968). 
4 Darrell Steinberg and the Campaign for Mental Health: A Little History, April 2004, 
http://campaignformentalhealth. typepad.com/darrell/2004/04/a_little_histor.html (accessed April 19, 2009). 
5 Bill Documents: Analysis, (Aug. 16, 1999),  http://www.leginfo.ca.gov/cgi-
bin/postquery?bill_number=ab_34&sess=9900&house=B&author=steinberg. 
6 Asm. Bill No. 334 (2001). 
7 Statement of Vote, 2004 Presidential and Statewide General Election, Statewide Measures Submitted to a Vote of 
Voters, http://www.sos.ca.gov/elections/sov/2004_general/contents.htm. 
8 Proposition 63, (2004). 
9 Legislative Analysts Office, Proposition 1E, http://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr. 
19, 2009). 
10 Id. 
11 Id. 
12 Proposition 63, (2004). 
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individuals to provide services;Ó (4) establish innovative programs and experiment with ways to 
improve access to care; and (5) draw down federal dollars for the same purposes.13  
 

C. Proposed Changes to Proposition 63 
 
If approved by voters, Proposition 1E will amend Proposition 63. For two years, the restriction 
on the State LegislatureÕs ability to access the Mental Health Services (MHS) Fund would be 
temporarily suspended.14 Instead, the people will authorize the legislature to redirect $226.7 
million in 2009-10, and redirect between $226.7 and $234 million in 2010-11.15 The redirected 
money will support the Early Periodic Screening, Diagnosis, and Treatment (EPSDT) Program. 
After 2011, EPSDT would again be funded through the stateÕs General Fund without using 
Proposition 63 money. The Legislature would not be required to repay any money to the MHS 
Fund.16  
 
III.  Drafting Issues 
 

A. Pre-Election Challenges  
 
Once the Legislature approves an initiative for submission to the people, the Attorney General 
prepares a ballot title for the measure and transmits it to the Secretary of State.17 The ballot title 
may differ from the legislative title. It shall express the truthful and impartial statement in of the 
purpose of the measure and may not be an argument for or against it.18  
 
California Elections Code ¤ 9092 provides that any elector may seek a writ of mandate requiring 
any text to be amended or deleted from the ballot pamphlet; however a writ of mandate shall be 
issued only upon "clear and convincing proof that the copy in question is false, misleading, or 
inconsistent with the requirements of [the code]."19 In making this determination, courts must be 
mindful that the ballot argument portion of the ballot pamphlet is a limited public forum. The 
U.S. Constitution guarantees the right to free speech in public forums. Courts should therefore 
issue a writ only when factual assertions are shown to be conclusively and objectively false or 
misleading.20  
 
Pursuant to Cal. Elec. Code ¤ 9051 and ¤ 9092, on March 5, 2009, advocates for the mentally ill 
filed a lawsuit with Judge Michael P. Kenny in Sacramento Superior Court challenging the ballot 
title.21 Petitioners Rust Selix and Richard Van Horn filed a Verified Petition for Writ of 
Mandate, asserting that the Proposition 1E title contained misleading language.22 Prior to 
                                                        
13 Legislative Analysts Office, Proposition 1E, http://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr. 
19, 2009). 
14 Proposition 1E, (2009). 
15 Id. 
16 Id. 
17 Cal. Elec. Code ¤ 9050. 
18 Cal. Elec. Code ¤ 9051. 
19 Cal. Elec. Code ¤ 9092. 
20 S.F. Forty-Niners v. Nishioka, 75 Cal. App. 4th 637, 649-650 (1st Dist. 1999). S.F.Forty-Niners, 75 Cal. App. 4th 
at 649-650. 
21 Selix and Van Horn v. Bowen, Case No. 34-2009-80000178-CU-WM-GDS (March 5, 2009). 
22 Id. 
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adjudication, however, the Legislature and Petitioners settled out of court, stipulating to a 
judgment on the merits of PetitionerÕs claim.23  
 
The Proposition 1E title and summary was amended by the Stipulated Judgment to clarify the 
measureÕs effect. In addition to the previously approved language, the fiscal impact summary 
will now include the phrase: ÒCorresponding reduction in funding available for Proposition 63 
community mental health programs.Ó24  
 
IV.  Public Policy Considerations 
 

A. Arguments in Support  
 
The State Legislature urges passage of Proposition 1E to avoid further program cuts or additional 
tax increases.25 The Legislature will use revenues from the Proposition 1E transfer to help their 
efforts to balance the state budget. CaliforniaÕs unprecedented $42 billion General Fund shortfall 
must be resolved.26 The turbulent global economy has required everyone to make tough choices; 
this is one of those choices, proponents argue.  The Legislature asserts that if Proposition 1E is 
rejected it will mean $460 million will need to be cut from popular programs like education or 
public safety, or will need to be raised from yet another tax increase.27  
 
Although money will be transferred from the Mental Health Services (MHS) Fund to the state 
General Fund, provisions ensure that the money will go toward supporting the mentally ill.28 
Specifically, all money transferred will be used to fund the federally mandated Early Periodic 
Screening, Diagnosis, and Treatment (EPSDT) Program.29 The MHS Fund currently has a 
surplus balance of $2.5 billion. Voter approval of Proposition 1E will transfer only $460 million, 
leaving a surplus balance of over $2 billion in the MHS Fund. Finally, proponents argue, 
Proposition 1E only authorizes a temporary fund transfer that will expire in two years.30 
 

B. Arguments in Opposition 
 
Mental Health Service Providers urge voters to reject Proposition 1E because the money in 
question was collected specifically for Proposition 63 programs.31 If passed by voters, 
Proposition 1E would result in a half-billion dollar transfer of mental health program money.32 
This money will not be paid back. Opponents argue that even in tough times, California ought to 
respect the will of the people who dedicated these funds to rebuilding the mental health system.33  
                                                        
23 Id. 
24 Id. 
25 Official Voter Information Guide: Proposition 1E, http://www.voterguide.sos.ca.gov/arguments-
rebuttals/prop1e.htm. 
26 Id. 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Official Voter Information Guide: Proposition 1E, http://www.voterguide.sos.ca.gov/arguments-
rebuttals/prop1e.htm. 
32 Id. 
33 Id. 
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Proposition 1E opponents argue that the Mental Health Services Act created by Proposition 63 
has helped over 200,000 people with mental illness.34 Opponents maintain that the community 
services and early intervention programs may cost money on the front end, but early 
expenditures can prevent the state from incurring additional costs for care that stem from 
undiagnosed and undetected illness.35  
 
V. Conclusion 
 
If passed, Proposition 1E will authorize the Legislature to move $460 million from the Mental 
Health Services Fund to the state General Fund. Whereas this money was originally collected 
from taxpayers to pay for Proposition 63 mental health programs, the money would now be used 
to help fund the federally mandated Early Periodic Screening, Diagnosis, and Treatment 
(EPSDT) Program. The authorization, however, will last for two years only; after 2010 the 
Legislature may no longer transfer money out of the MHS Fund for General Fund use. 
 
Pre-Election litigation resulted in changes to the ballot title and summary, however no changes 
were made to the initiative text. No post-election litigation is expected.  
 
While proponents urge that Proposition 1EÕs passage will help the state balance its budget and 
avoid further tax increases or cuts to other programs, opponents of Proposition 1E argue that the 
people have already spoken on this issue.  

                                                        
34 Id. 
35 Id. 
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I.   Executive Summary 
 
Proposition 1F seeks to amend the California Constitution to prevent Legislators and statewide 
elected officials from receiving pay increases in years when California is running a budget 
deficit.  The measure is part of a package of statewide ballot measures, Propositions 1A through 
1F, designed to close the stateÕs $42 billion budget deficit.  Proposition 1F encourages the 
Legislature and the Governor to balance the state budget every year by barring raises for state 
officials during deficit years.  Proposition 1F would also create minor savings for the stateÕs 
General Fund.1   
 
The bill creating Proposition 1F, Senate Constitutional Amendment 8 (SCA 8), passed both 
houses of the Legislature unanimously.  A March 2009 Field Poll indicated more than three-
quarters, 77 percent, of likely voters supported Proposition 1F.2  A more recent poll by the Public 
Policy Institute of California showed Proposition 1F gaining in public support with 81 percent of 
likely voters in favor of the measure.3 
 
California voters approved two related measures, Propositions 112 and 140, in 1990.  Proposition 
112 amended the California Constitution to take away the LegislatureÕs power to set its own 
salaries.  Instead, the California CitizenÕs Compensation Commission (ÒCommissionÓ), an 
independent body, was given control over adjusting salaries and benefits for the 120 members of 
the Legislature and other elected state officials (including the Governor).  Proposition 140 
established term limits and prohibited Legislators from earning state retirement benefits while in 
office.  Proposition 1F arguably serves as an additional check on the system because the 
Commission would be required to consider the stateÕs fiscal condition when determining pay and 
benefits. 
 
II.   The Law 
 
  A. Background 
 
From the 1960s to the 1980s, many states moved from part-time to full-time legislatures to 
address the growing need for year-round oversight and governance of state matters. The 
ÒprofessionalizationÓ of state legislatures brought with it higher salaries and full-time jobs for 
legislators.  In 1966, California voters passed Proposition 1-A, which more than doubled 
legislative salaries from $6,000 to $16,000 and changed LegislatorsÕ hours from part-time to full-
time.  However, Proposition 1-A also placed limits on the salary increases the Legislature could 
approve in the future.   
 
As other states moved from part-time to full-time legislatures and legislative salaries rose, 
citizens pushed initiatives proposing to limit legislative salaries, or at take away legislative 

                                                
1 The Legislative Analyst, Proposition 1F Analysis Ð Official Voter Information Guide, May 19, 2009, 
http://www.voterguide.sos.ca.gov/pdf-guide/props/prop1f-analysis.pdf  (accessed April 3, 2009) [hereinafter 
Proposition 1F Analysis]. 
2 John Marelius , Support Seen for Initiatives on Budget, S.D. Union-Trib. (March 3, 2009). 
3 John Marelius, Measure to Halt Lawmaker Raises Amid Deficit Looks Certain to Pass, S.D. Union-Trib. (April 6, 
2009) [hereinafter Measure Looks Certain to Pass]. 
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power to raise salaries.  In Massachusetts, for example, voters qualified a ballot initiative that 
would have actually reduced legislative salaries.4 Similarly, Oregon voters considered an 
initiative to repeal the LegislatureÕs power to set its own salaries.5  
 
In California, even though the 1966 measure permitted modest raises, legislative salaries did not 
keep pace with inflation in the 1970s and 1980s.  That is why in 1990, then-Senate President pro 
Tem David Roberti, lead the effort to place Proposition 112 on the California ballot.  Proposition 
112 proposed an independent commission to review the salaries of Legislators and other elected 
state officials annually and approve salary increases according to a set of factors.  
 
 B. Existing Law  
 
In June 1990, voters approved Proposition 112, which amended the California Constitution and 
took away the LegislatureÕs power to set its own salaries.  Proposition 112 created a seven-
member commission, the California Citizens Compensation Commission (ÒCommissionÓ), with 
members appointed by the Governor.  Proposition 112 gave the Commission the power to set 
salaries and benefits for the 120 members of the Legislature and other state officers, including 
the Governor, Lieutenant Governor, Attorney General, Controller, Insurance Commissioner, 
Secretary of State, Superintendent of Public Instruction, Treasurer, and the four-member Board 
of Equalization.   The Commission considers a number of factors annually in reviewing and 
adjusting the salary and benefits of state officials.  These factors include: the time needed to 
carry out their official duties, compensation provided to other elected and appointed officials in 
California with similar duties, and the level of responsibility and scope of authority of the 
official.6   
 
In November 1990, voters approved Proposition 140, which amended the California Constitution 
to establish term limits and further restrict compensation for Legislators by preventing them from 
earning state retirement benefits while serving in the state Legislature.7   
 
 C. Changes in the Law 
 
Under Proposition 1F, the Commission would be required to refrain from approving pay 
increases for state officials in years when the state has a budget deficit.  Proposition 1F requires 
the Director of Finance for the State of California to determine whether the state General Fund is 
expected to end the fiscal year with a deficit.  ÒDeficitÓ means there is a negative balance on 
June 30 (the last day of the fiscal year) in the Special Fund for Economic Uncertainties (the 
stateÕs Òrainy dayÓ fund) that is equal to or greater than one percent (1%) of the General Fund.8   
 
Proposition 1F purports to motivate the Legislature and the Governor to pass a balanced budget; 
however, the California Constitution already mandates that they adopt a balanced budget each 

                                                
4 Rafael Di Tella & Raymond Fisman, Are Politicians Really Paid Like Bureaucrats?, 47 J.L. & Econs. 477, 484 
(October 2004). 
5 Id. 
6 Cal. Const. art. III, ¤ 8. 
7 Cal. Const. art. III, ¤ 7. 
8 Proposition 1F Analysis, supra. 
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year.9 The Constitutional requirement however, only requires the state to pass a balanced budget 
billÑ not to actually end the fiscal year in balance. Proposition 1F, therefore, may provide an 
additional incentive to anticipate future deficits and prevent them from emerging.10   
 
  D. Fiscal Impact 
 
According to the Legislative AnalystÕs Office (LAO), Proposition 1F would save less than 
$500,000 if salary increases were withheld in a given budget deficit year.  If the salary freeze 
extended over several years, the savings could amount to millions.  However, the overall state 
budget deficit is currently $42 billion, so Proposition 1F would not make a significant monetary 
impact on the budget.11   
 
III.  Constitutional Issues 

 
Proposition 1F modifies Article 3, section 8 of the California Constitution, which established the 
California Citizens Compensation Commission.  Specifically, Proposition 1F prevents the 
Commission from approving salary and benefit increases when the Department of Finance 
certifies to the Commission that there is a state budget deficit.  Proposition 1F makes no other 
changes to the CommissionÕs structure, authority, or operation. 

 
Several other provisions of the California Constitution address compensation for members of the 
Legislature.  These provisions will remain unaffected if Proposition 1F is passed by the voters.  
For example, Article 4, section 4, subdivision (b), provides that the travel and living expenses for 
members of the Legislature may be prescribed by statute with two-thirds approval from both the 
state Senate and Assembly.  Subdivision (c) sets limits on retirement benefits for legislators.  
Most importantly, Article 4, section 7.5, specifies that the total aggregate expenditures used to 
compensate a member of the Legislature, a memberÕs staff and operating expenses and 
equipment for the memberÕs office may not exceed $950,000 per member.    

 
IV.  Public Policy Considerations 
 

A. Arguments in Favor of Proposition 1F  
 
Proponents support Proposition 1F for three main reasons.  First, proponents argue that stopping 
pay raises when the state is in debt makes common sense.  When the economy is in a downturn 
people generally do not usually get raises and neither should Legislators.  CaliforniaÕs 
Legislators are among the highest paid in the nation, with salaries starting at $116,000 and 
reaching $130,000 for those in leadership positions.  Moreover, the GovernorÕs salary is set even 
higher at $212,000 (although the current Governor chooses not to accept any compensation). 
Nonetheless, proponents argue it makes sense for Legislators as well as regular citizens to feel a 
pinch in bad economic times.  
 

                                                
9 Cal. Const. art. IV ¤ 12(f). 
10 Proposition 1F Analysis, supra. 
11 Id. 
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Second, proponents estimate Proposition 1F may save the state millions of dollars in the future.  
While the LAO estimates that the measure may only save $500,000 in a given fiscal year, 
proponents focus on the multi-year benefits, which they estimate could accrue into the millions 
of dollars.  
 
Third, proponents claim Proposition 1F will make the Legislature and the Governor more 
accountable and encourage on-time, balanced budgets every year.   
 
Further, some supporters admit Proposition 1F will not make a significant dent in the budget 
deficit, yet they support the measure as a way for voters to say ÒweÕre mad as hell and weÕre not 
going to take it anymore.Ó12 
 
Supporters of the measure include state Senator Abel Maldonado, who sponsored the bill that 
created Proposition 1F, California Alliance for Jobs, and the Small Business Action Committee.   
 

B. Arguments Against Proposition 1F  
 
Opponents put forth three main arguments against Proposition 1F.  First, opponents point out that 
freezing legislatorsÕ salaries during a budget deficit is unlikely to cause Legislators to 
compromise their ideological commitments and expediently agree on what programs to cut and 
how to raise taxes in poor economic times.  Moreover, withholding pay increases likely will not 
make Legislators more willing to compromise on tough issues, such as raising taxes and cutting 
government programs to achieve a balanced budget.  In fact, some opponents argue that 
Proposition 1F could have the absurd effect of encouraging Legislators to act too hastily in 
approving future budgets in order to receive pay raises.  Georgia Williams, Secretary of the 
Central Committee of the Peace and Freedom Party, which opposes all six of the budget-related 
measures placed on the ballot, stated: ÒThis pay freeze would tend to force legislators to approve 
any budget, including a very bad budget, against their better judgment...1-F is a red herring, and 
not at all helpful.Ó13  
 
Second, opponents point out that California Legislators earn salaries that are appropriate for the 
work they do.  Legislators work full-time representing the people who elect them.  In fact, most 
if not all Legislators work more than full-time.  Legislators typically travel back and forth to 
from their hometowns to Sacramento twice a week so that they can attend Legislative sessions 
from Monday through Thursday.  On Fridays and weekends, most legislators can be found 
meeting with constituents in their district offices and attending community events.  While 
Legislators earn $116,000 (which as opponents correctly point out is the highest legislator pay in 
the nation), California also has the second highest cost of living in the country, following 
Hawaii, a very small state with a part-time legislature.14 
 

                                                
12 Editorial: California Voters Should Approve 4 of 6 Measures on May 19 Ballot, Contra Costa Times, (March 22, 
2009). 
13 California Political Desk, Peace and Freedom Party Opposes Budget Props on May 19 Ballot, (March 24, 2009). 
14 State.org, Cost of Living by State 2008 Statistics, http://www.costoflivingbystate.org/cost-of-living-by-state.html  
(accessed April 20, 2009). 
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Moreover, opponents point out that California Legislators oversee the largest state economy in 
the country and the seventh-largest economy in the world.  Opponents point out that the CEOs 
and boards of major corporations earn millions of dollars every year, while state legislators earn 
a middle-class income to steward what could be viewed as a massive ÒcorporationÓ with a 
budget exceeding $100 billion.15  
 
Third, opponents point out that Proposition 1F will create only minor savings to the state and 
will not solve the current state fiscal crisis.  Furthermore, former-senator Ray Haynes 
commented, ÒProposition 1F merely codifies existing practices in the awarding of legislative pay 
increases.  The commission has never given a pay raise in the midst of a budget crisis.  To enact 
1F is no reform and makes no change to existing practice.Ó16 However, this assertion isnÕt 
entirely accurate.  In 2007, the Commission approved pay raises despite a growing state budget 
deficit.17  
 
Opponents include the California Peace and Freedom Party, which recently decided to oppose all 
of the measures on the Special Election ballot, and Pete Stahl, who has operated a website 
evaluating propositions since 1996.18 Other major opponents have not come forward.19  
 
 C.  Financial Supporters 

 
According to the Secretary of State, the state agency which receives and publishes data on 
campaign contributions and expenditures, no campaign committees have been formed and no 
money has been contributed to specifically support or oppose Proposition 1F.20  

 
V. Conclusion 

 
Voters and the media will likely focus most attention on the larger, more complex measures in 
the package of state budget measures on the Special Election ballot.  However, Proposition 1F 
gives voters a chance to send a message to the Legislature.   A yes vote could nudge future 
Legislatures into passing a balanced budget and could save the state a few million dollars in pay 
raises withheld from Legislators and other elected state officers.  A no vote keeps the status quo, 
and the California CitizenÕs Compensation Commission would retain full discretion to approve 
future pay raises.  While in the past the Commission has typically refrained from giving raises in 
deficit years, Proposition 1F would constitutionally guarantee no pay raises to Legislators, the 
Governor, and other state officers in deficit years.  
 

                                                
15 John Howard, California: Anchoring the Pacific Rim, Capitol Weekly, (September 18, 2008). 
16 Measure Looks Certain to Pass, supra. 
17 Jim Sanders, Capitol Raises on Tap Amid Deficit, Sacramento Bee (December 3, 2007). 
18 Pete Stahl, Pete Rates the Propositions, Special Election on May 19th, http://www.peterates.com (accessed April 
23, 2009). 
19 Steve Wiegand, One Guy Defends Legislative Pay Hikes, Sacramento Bee (February 27, 2009). 
20 Secretary of State, Political Reform Division, Campaign Finance: Proposition 001F, http://cal-
access.sos.ca.gov/Campaign/Measures/Detail.aspx?id=1316062&session=2009 (accessed April 6, 2009). 
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I.   Introduction  
 

Over the past year both my 60-year-old father and 95-year-old grandfather joined the social 
networking website Facebook. After recovering from the shock of receiving their friend requests, 
I began thinking about the changes brought about by the Internet and its potential to radically 
transform communication in the future. For example, Internet technology played a vital role in 
the recent 2008 Presidential Election.1 From YouTube to Twitter, Barack Obama successfully 
utilized the Internet to organize supporters, and in the process reshaped American politics.2 
 
As technology becomes increasingly integrated into our daily lives, many countries are 
discussing the possibility of using the Internet for voting.3 In fact, some countries have already 
successfully employed Internet voting in recent elections.4 In 2007, Estonia became the first 
country to hold an online General Election; 30,000 voters cast their ballots electronically.5 
Voters in Switzerland have also successfully participated in online federal elections.6 
Additionally Austria, Canada, France, Germany, Spain, the Netherlands, and the United 
Kingdom are each working to develop and implement remote voting programs.7 

 
In America, however, the concept of electronic voting continues to invoke fear. Although the 
Democratic Party successfully used Internet voting for the 2000 Arizona Presidential Primary,8 

and the 2004 Michigan Presidential Primary,9 the technology has not been used since. 
Additionally, in 2004, the United States briefly entertained the idea of using remote Internet 
voting to allow expatriates and overseas military personnel to more easily participate in the 2004 
Presidential Election. This idea was quickly abandoned, however, when the Department of 
Defense issued a report pronouncing the security risks of Internet voting Òinsurmountable.Ó10 

 

                                                
1 Claire Cain Miller, How ObamaÕs Internet Campaign Changed Politics, The NY Times Technology Blog, 
http://bits.blogs.nytimes.com/2008/11/07/how-obamas-internet-campaign-changed-politics/ (accessed Apr. 10, 
2009). 
2 Id. 
3 Estonia Claims New E-Voting First, BBC News, Mar. 1, 2007, http://news.bbc.co.uk/go/pr/fr//2/hi/ 
europe/6407269.stm (accessed Apr. 15, 2009) (Internet voting was offered as one voting option among many.). 
4 Id. 
5 Id. 
6 Id.  
7 ACE Electoral Knowledge Network, Countries With E-Voting Projects, http://aceproject.org/ace-en/focus/e-
voting/countries (accessed Apr. 1, 2009). [hereinafter Countries With E-Voting Projects] 
8 Scott Thomsen, State Democrats Set Up Online Primary Election Is 1st of its Kind, Party Officials Say, Ariz. Rep., 
Jan. 15, 2000 at B4. ÒThe primary turnout set a record as the largest since the Democratic Party began conducting 
primaries in 1984. ... All but three of the thirty-eight voting districts within Arizona's fifteen counties had increased 
voter turnout that exceeded a three hundred and fifty percent increase from the 1996 election year.Ó Andre M. 
Chernay, Analysis of Internet Voting Proposals, Cal. Init. Rev. (2000) (citations omitted).  
9 Katharine Q. Seelye, The 2004 Campaign: Online Voting; Michigan's Online Ballot Spurs New Strategies for 
Democrats, The NY Times, Jan. 10, 2004, http://www.nytimes.com/2004/01/10/us/2004-campaign-online-voting-
michigan-s-online-ballot-spurs-new-strategies-for.html?sec=&spon=&pagewanted=all (accessed Apr. 15, 2009).  
10 David Jefferson, Aviel D. Rubin, Barbara Simons, & David Wagner, A Security Analysis of the Secure Electronic 
Registration and Voting Experiment (SERVE), Jan. 21, 2004, http://www.servesecurityreport.org/paper.pdf (last 
accessed Apr. 19, 2009) [hereinafter SERVE Security Analysis]. 
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In the 2008 General Election only 49.4 percent of the voting-eligible population in California 
turned out to vote.11 Further, even though the Democratic primary was hotly contested, only 40 
percent of CaliforniaÕs voting-eligible population participated in the 2008 Primary Election.12 
And in the 2006 General Election, only a dismal 32.2 percent of the voting-eligible population in 
California turned out to vote.13 Indeed, these numbers are typical across America.  
 
Internet voting has the potential to increase voter turnoutÑ thereby increasing participation in the 
democratic process and better communicating citizensÕ priorities to their representativesÑ but 
this technology is not without problems. Proponents of Internet voting argue that increased voter 
convenience, increased voter turnout, cost savings, faster ballot counting, and quicker election 
results are reasons for adopting this technology.14  On the other hand, opponents of the 
technology argue that online voting threatens the Òbasic principles of secrecy . . ., anonymity, 
fairness, accuracy, and transparency.Ó15 At the crux of the debate are concerns about (1) voter 
identification, and (2) maintaining public confidence in election integrity. Accordingly, this 
article explores those concerns; ultimately concluding that Internet voting is something 
Americans should get ready to embrace in the future.  
 
II.   Background Information  
 
Safe, effective and reliable elections are vital to any democracy. Over the years, as the available 
technology has changed, U.S. election administration has evolved significantly. For example, 
until the invention of the printing press, ballots were handwritten; similarly, fountain pens were 
not available until the late 1800Õs. Likewise, the invention of electricity, electronic typewriters, 
better printing presses, and later computers have all played a role in making elections more 
efficient and more accessible.16 
 
Paper ballots are Òrelatively easy to produce, easy to mark and easy to count,Ó making them an 
attractive choice for elections. Paper ballots, however, are also Òquite expensive to print and 
distribute, they can only be used once, and they are not a particularly good use of resources.Ó17 
Moreover, Ò[c]ounting paper ballots manually, although relatively reliable can prove 
cumbersome and prone to errors.Ó18 Indeed, the 2000 U.S. Presidential Election provided a 
public display of many of the pitfalls of using paper ballots. 

 

                                                
11 United States Elections Project, 2008 General Election Turnout Rates, http://elections.gmu.edu/ 
Turnout_2008G.html (last accessed Apr. 15, 2009). 
12 United States Elections Project, 2008 Presidential Nomination Contest Turnout Rates, 
http://elections.gmu.edu/Turnout_2008P.html (accessed Apr. 15, 2009). 
13 United States Elections Project, 2006 General Election Turnout Rates, 
http://elections.gmu.edu/Turnout_2006G.html (accessed Apr. 15, 2009). 
14 ACE Electoral Knowledge Network, Internet Voting, http://aceproject.org/aceen/topics/et/eth/eth02/ 
eth02b/eth02b4 (accessed Apr. 19, 2009) [hereinafter Internet Voting]. 
15 Id. 
16 ACE Electoral Knowledge Network, Context of Elections and Technology, http://aceproject.org/aceen/ 
topics/et/et30 (accessed Apr. 19, 2009).  
17 ACE Electoral Knowledge Network, The Future of Elections and Technology, http://aceproject.org/aceen/ 
topics/et/etj (accessed Apr. 10, 2009). 
18 Id. 
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Starting in the 1990Õs, with the emergence of popularity of the Internet, people have speculated 
about the possibility of implementing Internet voting. For example, in 1998, the New York 
Times proclaimed that Internet voting was ÒNot Around the Corner, but on the Horizon.Ó19 Over 
the past decade various experts have conducted studies on the feasibility of secure Internet 
voting. The results of such studies and experiments have been mixedÑ which is presumably one 
important reason Americans have been hesitant to embrace this technology.20  
 
III.  Voter Identification  

 
The concept of Òone person, one voteÓ is fundamental to American society.21 This simple 
statement of the legal standard, however, fails to articulate its true complexity. In truth, various 
burdens can be placed on the right to vote; for example, children cannot vote, in many states 
felons cannot vote, and eligible voters must be registered. Voter identification (sorting eligible 
voters from ineligible voters), therefore, plays a vital role in ensuring election integrity.22  
 
Across America, voter identification laws vary drastically, yet voter fraud has historically been 
exceedingly uncommon;23 when people consider adopting Internet voting, however, concerns 
about voter identification and voter fraud are renewed. As various countries across the globe 
adopt (or prepare to adopt) Internet voting technology, they each have settled on different 
systems for voter identification. Leading the way are Estonia, Switzerland, Austria, and Canada. 
 
Estonia. In Estonia, each citizen has a government issued identification card containing an 
Òintegrated electronic chipÓ allowing secure remote authentication.24 These cards are used not 
only for voting, but also for ÒdriversÕ licenses, library cards, and other essential services.Ó25 
Remote online voting is conducted several days in advance of Election Day. Once the advance 
voting period ends, Òa list of citizens who have voted electronically is complied and sent to 
polling stationsÓ to prevent double voting.26 
 

                                                
19 Rebecca Fairley Raney, Voting on the Web: Not Around the Corner, but on the Horizon, Sept. 17, 1988, available 
at http://www.nytimes.com/1998/09/17/technology/voting-on-the-web-not-around-the-corner-but-on-the-
horizon.html (accessed Apr. 10, 2009). 
20 Internet Voting, supra. See also Tadayoshi Kohno, Adam Stubblefield, Aviel D. Rubin, & Dan S. Wallach, 
Analysis of an Electronic Voting System, IEEE Symposium on Security and Privacy 2004, Feb. 27, 2004, 
http://www.avirubin.com/vote.pdf (accessed Apr. 19, 2009) (discussing security risks associated with paperless 
electronic voting machines); SERVE Security Analysis, supra (concluding that Internet-based voting systems are too 
vulnerable for use in binding elections).  
21 Reynolds v. Sims, 377 U.S. 533 (1964). 
22 ACE Electoral Knowledge Network, Technologies with Electoral Applications, http://aceproject.org/aceen/ 
topics/et/eta (accessed Apr. 10, 2009).  
23 Kathryn L. Patterson, Voter Fraud vs Voter Suppression: A Refocus in Values, Cal. Init. Rev. (Fall 2008), 
http://www.mcgeorge.edu/Documents/centers/government/Voter_Fraud_and_Suppression_Report.pdf (accessed 
Apr. 22, 2009).  
24 Richard Twigg, EuropeÕs Experiments in E-Voting, Feb. 28, 2008, International Foundation for Electoral 
Systems, http://www.ifes.org/features.html?title=Europe%25s%20Experiments%20in%20E-Voting (accessed Apr. 
10, 2009).  
25 Id. 
26 Id. 
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Switzerland. In Switzerland, registered voters receive voting cards by mail before each election. 
(This was true even before Internet voting was implemented.) To facilitate voter identification 
for Internet voting, a scratch-off metallic strip under which a unique Òvoting numberÓ is found 
was added to the voting cards. Swiss citizens use their voting card regardless of whether they 
vote in-person, by mail or online. If voting online, the person accesses the voting system through 
a normal web browser; to gain access to a Òsecure electronic polling booth and submit their 
vote,Ó the voter must enter their unique voting card number.27 
 
Austria. Though Austria has not yet implemented remote Internet voting in a legally binding 
election, several tests have been conducted. Citizens of Austria each have an Austrian electronic 
National Id Card (BŸrgerkarte). In order to vote online it is expected that voters will be required 
to apply for an Òelectronic voting tokenÓ prior to Election Day. The electronic voting token 
would be saved on the electronic National ID Card; on Election Day, the voter would submit 
their token to gain access to online voting.28 

 
Canada. Like Austria, Canada has not used online voting technology in a national election, 
though it has been used in some municipal and school board elections. Under the Canadian 
system, each voter receives a unique ÒVoter Identification NumberÓ and a unique password, 
which they were able to use for either Internet or touch-tone telephone voting.29 
  
In America elections are administered by each individual state. For that reason, election related 
laws (including voter identification laws) differ across the nation. For example, voter 
identification laws in California require only self-identification, while Indiana law requires 
voters to present a government issued identification card.30 Further, unlike Estonia and Austria, 
Americans are not issued national identification cards,31 so each state would have to individually 
evaluate which of these methods (or another method entirely) would work best for their voters.  

 
In California, for example, prior to each election voters already receive a sample ballot and a 
Voter Information Guide through the mail. Given that fact, California could potentially adopt a 
system similar to the one employed in Canada (sending each registered voter with a unique 
identification number for each election) with relatively few changes to the existing system. 
Adopting such administrative changes to accommodate online voter identification concerns 
would not be an insurmountable obstacle to Internet voting. 
 
IV.   Election Integrity  
 
A successful democracy requires participation in elections and confidence in the electorate that 
election results represent the will of the people. To that end, in addition to ensuring that only 

                                                
27 Id. 
28 Countries With E-Voting Projects, supra.   
29 Id. 
30 Patterson, supra.  
31 Although Congress passed the Real ID Act of 2005 requiring state driversÕ licenses and identification cards to 
comply with national standards, to date no state has implemented the legislation. See Jaikumar Vijayan, Obama Will 
Inherit A Real Mess on Real ID, Computer World, Dec. 22, 2008, http://www.infoworld.com/d/security-
central/obama-will -inherit-real-mess-real-id-528 (ÒReal ID program, the three-year-old effort to impose 
identification-card standards on state governments, remains mired in controversyÓ) 
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eligible voters cast ballots, election integrity requires that elections are secret, fair, accurate, and 
transparent. Proponents of Internet voting argue that various techniques such as code visibility,32 
network and data encryption,33 and implementing a system of checks and balances would 
accomplish those goals secure enough to provide fair elections.34 However, critics argue that the 
necessary technology simply does not currently exist to ensure that these goals would be met. 
Moreover, first impressions matter, opponents argue, and the government would only get one 
opportunity to attempt Internet voting; if the experiment is successful voter confidence would 
increase, but if it fails, voter confidence might be destroyed.35  
 
In their 2004 report, the United States Department of Justice (DOJ) identified five threats to 
election integrity that they considered heightened in the context of Internet voting: (1) 
disenfranchisement; (2) modification of a voterÕs ballot by a third party; (3) privacy; (4) voting 
more than once; and (5) vote buying, selling, and trading. In support of such assertions, the DOJ 
makes several key points. First, the DOJ argues that because there is no Òvoter-verified audit 
trail,Ó voters cannot be confident their vote was correctly recorded.36 Second, the DOJ implies 
that with Internet voting, privacy would be illusory.37 Third, the DOJ distinguishes small-scale 
voter fraud potentially perpetrated under absentee voting systems, from the large-scale voter 
fraud that would be possible with Internet voting.38 In concluding that Internet voting should not 
be adopted, the DOJ emphasized that final point by stressing that large-scale, undetectable fraud 
could occur from anywhere in the world.39  

 
At this time, a report definitively declaring Internet voting secure against all potential attacks 
cannot be found. Further, even the countries that have adopted Internet voting do not claim that 
such technology is without vulnerabilities. Although it is clear that Internet voting has many 
potential benefits, presently Internet voting presents a serious risk to voter confidence in election 
integrity.  
 
V.  Conclusion 
 
Admittedly, Internet voting is not currently risk-free. Moreover, realistically, regardless of future 
technological improvements, security risks associated with online voting will always remain. 
Indeed, skepticism in America of Internet voting is understandable; however, foreclosing on the 
possibility of someday adopting this technology in America is not.  

                                                
32 ACE Electoral Knowledge Network, Public Assurance Measures, http://aceproject.org/ace-en/topics/et/etc/etc08 
(accessed Apr. 10, 2009) (publishing the Òcode used for electoral computer programs so that they can be 
independently [analyzed]Ó). 
33 Rolf Oppliger, Addressing the Secure Platform Problem for Remote Internet Voting in Geneva, May 3, 2002, 
http://www.geneve.ch/evoting/english/doc/rapports/rapport_oppliger_en.pdf (accessed Apr. 19, 2009) (Ò. . . the 
secrecy and integrity of the ballots can be addressed with the Secure Sockets Layer (SSL) or Transport Layer 
Security (TLS) protocolÓ). 
34 Id. 
35 Computer TechnologistsÕ Statement on Internet Voting, 
http://verifiedvoting.org/downloads/InternetVotingStatement.pdf (accessed Apr. 15, 2009). 
36 SERVE Security Analysis, supra. 
37 Id. 
38 Id. 
39 Id. 
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Americans are asked to vote more frequently than voters in any other country.40 Online voting 
would make participation in elections more convenient and accessible, thereby increasing voter-
turnout and facilitating better communication between representatives and their constituents. 
Adopting this technology will require striking a balance between optimizing voter convenience 
and participation, and maintaining the integrity and secrecy of elections. Adopting this 
technology will not (and should not) happen overnight. However, it is time we started getting 
ready for the futureÑ it is time we started planning out how to make Internet voting work in the 
future, instead of focusing on why it will not work right now.  

                                                
40 Michael McDonald, 5 Myths About Turning Out The Vote, Oct. 29, 2006, The Washington Post, 
http://www.washingtonpost.com/wp-dyn/content/article/2006/10/27/AR2006102701474.html (accessed Apr. 15, 
2009).  


