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Introduction: The 2009 Budget Compromise

Introduction: The 2009 Budget Compromise

In February 2009, the state faced a $42 billion budget deficit, largely attributed to a poor global
economy and the California LegislatureOs commitment of funds to annually recurring programs.
Legislative leaders &t with Governor Schwarzenegger to develop a compromise to balance the
state budget. The finished product was presented to the State Senate and Assembly. In a series of
over twenty separate bills, Democrats and six Republicans voted to approve cutsaim prog

funding, two years of temporary tax increases, and the ballot measures under consideration by

the Voters on May 19, 2009.

The GovernorOs Budget projected a shortfall of $14.8 billion in the 2009 fiscal year, and, if left
unaddressed, projected thdidiéwould grow to $41.6 billion by the end 201@igure INF01

from the GovernorOs Budget Summary highlights expenditures and revenue freda @88
present budget year, including the GovernorOs proposals.

Figure INT-01
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"Workload" means the projected levels of spending and revenues if the state were to make no changes to current law or practice.

When the budget reflects spending that is lower than the workload level, that means spending cuts are proposed. When the budget
reflects revenues that are higher than the workload level, that means revenue increases are proposed. As the figure shows, the
budget proposes both spending cuts and revenue increases in 2008-09 and 2009-10.

! Governor®s Budget Summary 2009 http://wwwebudget.ca.gov/pdf/BudgetSummary/FullBudgetSummary.pdf.



Introduction: The 2009 Budget Compromise

To address this projected sholitfthe Governor declared a fiscal emergency and called several
special sessions of the Legislature. From November 2008 to February 2009, Governor
Schwarzenegger met with Assembly Speaker Karen Bass, Assembly Republican Leader Mike
Villines, Senate Minont Leader Dave Cogdill, and Senate President pro Tempore Darrell
Steinberg, to negotiate a compromise budget deal. The OBig 50 emerged from the GovernorOs
first floor Capitol office and declared they had reached an agreement that included $17.4 billion
in program cuts, $14.3 billion in new taxes, $5 billion borrowed against future lottery earnings,
$358 million in additional borrowing, and $4.7 billion in Reimbursement Warrants to be repaid

in future fiscal years.

The Legislature reviewed the proposal, edigrovisions to secure sufficient votes for passae,
and eventually approved an historic, mghr, budget compromise. In all, over 20 separate bills
were approved by the legislature in Aidbruary, including proposed initiatives for a budget
spending cagSee Prop. 1A), additional taxes (Also Prop. 1A), increases in education funding
(See Prop. 1B), security bonds against future lottery revenue (See Prop. 1C), borrowing from
First Five California and from the Mental Health Services Fund (See Props. 1B}xnd
prevention of salary increases faggislators and statewide constitutional officergeficit years
(See Prop. 1F), and a change to an open primary voting system (to appear during a future
election).
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Proposition 1A

l. Executive Summary

Proposition 1A is a Constitutional amendment proposed by the California Legislature to help
solve the stateOs budget problems. Proposition 1A has two distinctive components. First, it would
raise funds for the state by extending @iseihcrease that was recently approved by the

Legislature as part of the budget compromise. Second, Proposition 1A seeks to prevent future
large budget deficits by implementing more stringent requirements for CaliforniaOs rainy day
fund and by placing a mecap on state spending.

California voters face a difficult choi@e deciding how to vote on Proposition 1A:

A YES vote on Proposition 1A will lead to a longer period of increasedNas@sething

looked forward to by very few, if any, California msnts. However, a YES vote for Proposition

1A will also implement rules that could prevent such large deficits from accruing again, thereby
preventing similar tax increases in the future. In support of Proposition 1A, Governor Arnold
Schwarzenegger sai€C&ifornia's budget crisis could turn out to be a good thing for the.state,
because it will give voters a chance to approve reforms that could stop another fiscal emergency
from happening agaif.

A NO vote for Proposition 1A will not entirely prevent ecrease in CaliforniansO taxes. Under

the budget compromise, the sales tax, vehicle license fee, and personal income tax rate were all
increased. Those tax increases are due to expire in one or two years. Proposition 1A, however,
would extend those tagdor an additional one to two years. Therefore, a NO vote for

Proposition 1A will only prevent certain tax increases from being extended for additional time.
Additionally, if Proposition 1A is not approved by voters, the rules governing state spending and
the state rainy day fund would remain unchanged.

Il. Background and Existing Law
A. Origin of the Budget Imbalance

Due to the global economic crisis, California is facing a significant decrease in the revenue it
receives from taxes. California depsrah personal income tax for nearly half of its tax Base.
Because California has an extremely progressive tax system, the top one percent of wage earners
are responsible for paying almost half of the stateOs income taxes. For inst@0G8 the top

1% of earners paid 48% of all income tax®3his means that the top one percent of wage

earners account for at least one fourth of all taxes. While opinions certainly differ as to whether
this is an appropriate tax system, it is clear that such a systeleacato wide swings in the

amount of revenue that the state can expect for budgeting purposes. This is in large part due to

! John WildermuthGovernor sees possibility in budget crisgsF. Chron, B1 (March 27, 2009).
2 The Ungovernable Stat&he Economist (Feb 19, 2009) (available at http://www.economist.com/
world/unitedstates/displaystory.cfm?story_id=43207).
3
Id.
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Proposition 1A

the reality that O}he wealthy derive much of their income from bonuses, capital gains and stock
options.®Thus, Othe stateOsufoes rise and fall with the marke?s.O

The California Department of Finance, which helps the Governor and Legislature produce the
budget each year, explained:

CaliforniaOs chronic and cyclic budget crises are largely attributable to the use of
higherthan-normal revenues to create permanent, ongoing spending
commitments and tax cuts. Once revenue returns to more normaNlevelsen

drops during recessionary tinfeghe resulting higher spending base is
unsustainable and drastic cuts and tax increasesquized’

B. February 2009 Tax Increases

When the California Legislature approved the compromise budget in February 2009, they agreed
to an increase in state taxes. OThe budget package assumes an additional $12.5 billion in
revenues over two fiscabgrs ($1.5 billion in 20089 and $11 billion in 20020).3 The tax

increases come from three sources: the sales tax, the personal income tax, and the vehicle license
fee.

The budget package includes a temporary one percent increase to the state®s Eéflestive

April 1, 2009, the state sales tax increased to six percent. Because counties further add onto the
sales tax, the average local sales tax has increased to almost nine percent. Unless voters approve
Proposition 1A (which would extend the ¢gh of the tax increase), these sales tax rates will be
effective until July 1, 2011. This one percent increase is projected to provide an additional $5.8
billion to the state over the two years it is appfied.

The budget package affects the personammectax in two ways: (1) by increasing the overall
personal income tax rate, and (2) by reducing the dependent credit. The package increases the
personal income tax rate for each of the seven tax brackets by 0.25 p@tuasitthe lowest tax
bracket willsee an increase to 1.25 percent and the highest tax bracket would see an increase to
9.55 percenfThese rate would apply to most taxpay®r8 This increase is for the 2009 and

2010 tax years (unless it is extended by the passage of Propositiirhis)increase is

“1d.
°1d.
® California Department of Financehe 2009 Budget Ac® (available at www.dof.ca.gov/budget/historical/2009
10/documents/Budget_Agreement_He#ckagen.pdf) [hereinafteDOF Budgelt
" Legislative AnalystOs Office, 2a0®Budyet Analysis Series, The Fiscal Outlook Under the February Budget
Package 13, http://lao.ca.gov/2009/bud/feb_overview/feb_overview_031309.pdf (accessed March 24, 2009)
[hereinaftel. AO Budget Analysjs
8
Id.
°1d.
191q.
11d. Additionally, the rate incase may be cut in half if the state receives certain federal stimulus|fiinds.
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Proposition 1A

expecltzed to provide the state with $3.6 billion in additional revenue for the 2009 and 2010 tax
years.

The reduction in the dependent credit decreases the dependent credit ($309 in 2008) to the same
as the personal credit ($99 in 2008)tfue 2009 and 2010 tax years, bringing in a projected
additional $1.4 billion in 2009 and 2010This decrease in the dependent credit would also be
extended by the passage of Proposition 1A.

Additionally, the budget compromise increases the politicahtentious vehiclecensefee

(VLF), which is essentially a personal property tax on cars and trucks. The Legislature increased
the VLF from 0.65 percent of the vehicleOs value to 1.15 pétdémt.increased fee is effective

from May 2009 to July 201@which would also be extended by the passage of Propositiol? 1A).
Thils6 increase is expected to net $346 million in the ZIWBscal year and $1.7 billion in 2009

10.

C. Rainy Day Reserve Funds

California currently has two Orainy dayO reserve furidshare used to set aside tax revenue to
Opay for unexpected expenses, cover any drops in tax receipts, or save for futute years.O
Neither of the current funds has proven very effective in achieving this goal, as the Legislature or
the Governor can eagitircumvent the current use restrictions.

The stateOs traditional reserve fund is the Special Fund for Economic Uncertainties {SFEU).
Any unexpected monies received during a year, such as higher than projected tax receipts, are
automatically depositeitito the SFEU? Money from the SFEU can be appropriated with

approval from the Legislatufé.

In addition to the SFEU, California voters approved the creation of the Budget Stabilization
Account (BSA) when they enacted Proposition 58 in Z&@ach yearthree percent of the
stateOs estimated General Fund revenues are placed in tffeTB84overnor, however, can

stop the transfer in any year by issuing an executive order. Governor Schwarzenegger issued
such an order this year and will likely continualtoso for the next several years as the state

21d. at 14.

Bd.

Hd.

*1d.

°1q.

7 egislative AnalystOs Offigealysis of Proposition 1A, http://www.lao.ca.gov/ballot/2009/1A_05_2009.pdf
(accessed March 24, 20(08greinaftel.AO Prop 1A Analys]s

8 SeeCal Govt. Code Ann. & 16418 (West 1999 & Supp. 2009).
9| AO Prop 1A Analysiat 1.

21d. at 2.

L.

22|d.



Proposition 1A

faces continued budgeting problefi&unds are added to the BSA until the account reaches a
target levell the higher amount of $8 billion or five percent of reverfi@he Legislature can
remove money from thBSA, however, by simply passing a law; the Legislature has often done
so in its annual budget &2t.

D. Spending Cap

California currently has a spending cap which limits the increase in state spending from year to
year. Voters originally adopted thisespling cap in 1979 when they approved Proposition 4,
better known as the OGann initiativeO after its chief proponent Paidf GaarOGann limitO

was very restrictive however, so in June 1990, California voters approved Proposition 111,
which changed the ay the limit was calculated.In recent years Othe limit has been well above
the stateOs level of spending and has not been a factor in budgeting dégisions.O

E. GovernorOs Authority to Reduce Spending

Currently, oncehe annual budget is approv@tde Governor has only limited authority to reduce
spending during the year without legislative approfaR@cently however, in the litigation
following the GovernorOs decision to implement adaya-month furlough for state workers,
the courts confirmedhait the Governor does have some control over the stateOs workforce
payroll*° If approved by voters, Proposition 1A would increase the GovernorOs authority to
reduce spending during the fiscal year.

Il. Proposed Changes to Current Law

Proposition 1A makes several significant changes to existing California law on two fronts: (1)
providing extra revenue in upcoming years through increased taxes, and (2) providing a
framework to hopefully prevent such large budget deficits in the fuRooposition 1A

accomplishes these goals by extending the period of increased taxes that the Legislature
approved as part of its budget solution and by creating a new rainy day fund and spending limit.
Proposition 1A would also give the Governor some newaaity to reduce spending during the
year.

2 1d.

1d.

2% |d.

26 proposition 4(1979), http://library.uchastings.edu/library/californésearch/céallot-measures.html#ballotinits.
2" Proposition 111(1990), http://library.uchastings.edu/library/californésearch/cdallot
measures.html#ballotinits (passed with 52.43% Yes, 47.57%sBlefal. Const. art. XIIIB.

8 AO Prop 1A Analysiat 1

291 AO ProplA Analysist 2.

%0 professional Engineers in California Government v Schwarzene2fifE880000126 (Cal. Super. Ct.) (2009)
(available at www.saccourt.com/courtrooms/trulings/dept19/pecg%20v.%20governor,%20et%20al.%20
amended%20final%20ruling.doc).
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A. Extension of Temporary Tax Increases

Proposition 1A extends the tax increases that the Legislature already approved as part of the
latest budget compromissge suprdl b. Voters must consider PropositidA as part of the

overall scheme devised by the Governor and Legislature to address the current economic crisis.
Approval of Proposition 1A will address these concerns by collegtigillionin additional

taxes®* The additional $16 billion in revenwemes through an extension of the one cent sales

tax increase (until July 1, 2012), and the extension of the 0.25 percent increase in the personal
income tax rate, the reduction in the dependent credit, and the half percent increase of‘the VLF.

B. Creation of the Budget Stabilization Fund

Proposition 1A renames the OBudget Stabilization AccountO to the OBudget Stabilization FundO
(BSF). Similar to current law, every year three percent of state revenues must be placed in the
BSF2 Proposition 1Avould bothincrease the target amount in the BSF from five percent to

12.5 percent of state revenues, and make it more difficult for the funds to be réfmoved

If Proposition 1A is approved, the three percent deposit into the BSF can still be waived by the
Governor through the 20112 fiscal year? After that, money can only be withdrawn from the

BSF under certain circumstances, namely, (1) where a withdrawal would be allowed, or (2) if the
deposit would increase the BSF above the mandated 12.5 percent eheral&und levef
Withdrawal from the BSF would be allowed when there is not enough money in the General
Fund to fund state spending at the same level as the previous year (plus adjustments for
population and inflation) or in cases of Fiistal emergenc®’

The money in the BSF will be used for several purposes. For example, beginning in the 2011
2012 fiscal year, only one fourth of the three percent may actually go towards the rainy day fund.
Another fourth would go towards paying back Economic RegoBends which the State has

issued to borrow money to cover past budgeting. Finally, the other half would go towards
funding education (up to $9.3 billion) if both Proposition 1A and 1B $4&ee Proposition

1B.)

C. A New Spending Limit

Another imporant budget reform in Proposition 1A is the new spending limit. Under Proposition
1A, when revenues are OunanticipatedO they may be used for only certain purposes.

31 AO Prop 1A Analysist 1.
%21 AO Budget Analysiat 13.
%3 LAO Prop 1A Analysiat 2.
% DOF Budgett 11.

1.

.

71d.

% 1d.



Proposition 1A

Unanticipated revenues are those that are in excess of projected revenues based onspoediction
state revenues made over the proceeding decade. The language of Proposition 1A provides that
Othe General Fund revenues for the current fiscal year shall be forecast by extrapolating from the
trend line derived by a linear regression of General Femehues as a function of fiscal year for

the period of the 10 preceding fiscal yedrdiOpriority order, unanticipated revenues are used

for the following: funding obligations under the California Constitution fdr&education not

already paid; transfeng to the BSF to fill the reserve up to its target 12.5 percent of general

fund; and, paying off budgetary borrowing and debt, such as the Economic Recover§’Bonds.

D. Authority to Reduce Spending Midyear

If Proposition 1A is approved by voterset@overnor would be given increased authority to
reduce spending migear. Currently the GovernorOs yéhr budget powers are limited.
Proposition 1A, on the other hand, would allow the Governor to unilaterally reduce state
spending and eliminate costlifing adjustmenté! The Governor would be able to reduce
spending on state operations (such as equipment purchases) by up to seveff percent.

[l Drafting Issues and PreElection Challenges

The ballot label of Proposition 1A was successfully challédgyethe Howard Jarvis Taxpayers
Association and Health Access Califorfil@etitioners alleged that the ballot language was not
neutral and that the titléaled to mention that passage of the measure would trigger $16 billion
in tax extension&}* California Superior Court Judddichael Kenneyheld that the tax increase
was adequately explained, but that some of the other language was misfeading.

The ballot label was changed in the following way (strikeout represents replaced text and italics
represenhew text):

RefermsChangeghe budget procesSouldlimits future deficits and
everspendingoy increasing the size of the state Orainy dayO fund and requiring
aboveaverage revenues to be deposited into it, for use during economic
downturnsand other ptposes'®

The court also made similar changes to the ballot title and summary.

%9 Text of Proposition 1A (available at http://www.voterguide.sos.ca.goglpide/textof-proposedaw.pdf).

“LAO Prop 1A Analysiat 3.

“11d. at 6.

*|d. at5.

3 Howard Jarvis Taxpayers Association v. Bowidn. 342009-80000182 (2009) (available at
http://www.sos.ca.gov/elections/statewsjgecialelection051909/viginfo-051909/courbrderbl-propla.pdf).

44 John WildermuthJudgerules Prop. 1A ballot language misleadjrF. Chron., B3, (March 8, 2009) (available
at http://www.sfgate.com/cdiin/article.cgi?f=/c/a/2009/03/07/BA8616 AKTV.DTL)

“SLAO Prop 1A Analysiat 5;seeHoward Jarvis Taxpayers Association v. Bowen

¢ Howard Arvis Taxpayers Association v. Bowan5.
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V. Policy Implications

It is uncertain what the fiscal effect of Proposition 1A would be over the next severaltyisars.
clear that Proposition 1A will not hawnuch of an effect on the state budget in 2ZD0®ecause
Proposition 1A does not bring in any additional revenues until 2011. Additionally, the spending
cap and rainy day fund deposits are not likely to be an immediate factor in budgeting decisions
becase the Governor can still (and likely will) waive the transfer to the BSF until the1212
budget year when the new restrictions would take effect.

In 201212, however, Proposition 1A is expected to bring in approximately $10 billion in tax
revenue®® The Legislature will be able to use this money in its budget for the year. Spending
limits, as determined by the ten year retrogression provided for in Proposition 1A, may also
begin impacting the budget if the economy begins to recover and tax revemhehedavels
they were at before the recent economic turmoil.

The real question is: Will the spending cap and rainy day fund prevent situations like our recent
$42 billion deficit? Opinions greatly differ as to the answer to that question. Some hae arg
that the spending cap will continue to be illusory.

This spending cap will prevent extelpsec] changes to the budget in a given year,
but it still provides too much cushion to allow for excessive spending. For
example, if this spending cap werepiace now, the 2001 debm bubble tax

revenue generated from increased capital gains and income taxes at the time will
skew the revenue cap higher than if they were not incltfded.

Similarly, Jon Coupal, president of the Howard Jarvis Taxpayers Aseaciatid Michael

Reagan, son of the former President of the United States, argue that PropositiaulA O

actually allow continued increases in spending without any connection to the taxpayer's ability to
provide revenu€y’

Still, others argue that tlgpending limit would be too strict and would prevent the Legislature
from providing citizens with the services that they have come to expect from government.
Csome oppose the spending cap saying it would tie future officials' hands in addressing the
statés need<)*

*1d. at23.

“d.

9 Adam HaverstockThe Proposed California Spending Cap Is A Tax In Disglise Policy Report (Feb. 24,
2009) (available at http://www.thepolicyreport.net/2009/02/2 4sttoposeecaliforniaspendingcapis-a-tax-in-
disguise/).

%0 Jon Coupal et. alAs a Spending Limit, Prop. 1A Does Not CuHibward Jarvis Taxpayers Association Blog
(March 30, 2009) (available at http://hjta.org/califoro@ammentary/spendinfimit-prop-1ladoesnotcutit).

®1 Josh RichmarSchwarzenegger touts budgeform agenda in San Francischlercury NewgMarch 12, 2009)
(available at http://www.mercurynews.com/california/ci_11900439?source=rss).

7
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Another possibility to consider is what might happen to forthcoming budgets if Proposition 1A
fails. CaliforniaOs bipartisan Legislative AnalystOs Office is already projecting an $8 billion
shortfall for the next yearOs budigets discussedbove, Proposition 1A does not have a direct
effect on the upcoming budget. However, if similar deficits occur during the time period where
the tax increases would have been extended had Proposition 1A passed, Legislators are going to
be in a more difficdlsituation in deciding how to fix that deficit. It is unlikely that any

additional tax increases outside the compromise of Proposition 1A would be approved, meaning
that any budget shortfalls would have to be accounted for through spending cuts @naldditi
borrowing. The Assembly Republican Leader has said ¢im&oPtion won't be on the taie

moretax increase€l® The chair of the Assembly Budget committee, a Democrat, says that the
only way additional deficits can be solved is through clifge hawe cut way past into the bone

at this poin® and California residents are going to feel a reduction in servidbgre's just no

way around that™

V. Conclusion

Proposition 1A is guaranteed to have an effect on California whether it passes atheot. If
initiative passes it will have both a ngéarm and longerm effect by temporarily increasing

taxes and permanently placing constraints on CaliforniaOs budgeting process. If Proposition 1A
fails, the Legislature will have the difficult task of findireplacement revenue for the missing

tax dollars that they had planned to receive under Proposition 1A or be forced to cut programs
that have already been deeply cut in past budget solutions.

Proposition 1A makes such significant changes that itfisudt to predict what affect it could

have on future budgets. The rainy day fund and spending limit would be more stringent than
their existing counterparts, but it is not clear whether or not these changes would in fact prevent
similar budget problemsithe future.

2| AO Budget Analysis.
*3 Stu Woo,In California, Another Deficit LoomaNVal St. J., (April 20, 2009) (available at http://online.wsj.com/
article/SB124018496535433281.html#mod=todays_us_page_one).
54
Id.
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Proposition 1B

l. Executive Summary

If approved, Proposition 1B will amend the California Constitutional provision (created by
Proposition 98) that ensures a minimum percentage of the state budget is spddt on K

education’. Under Proposition 98, the state is requieprovide Omaintenance factor

obligationsO in years when the state cannot afford the full payments to education it would
otherwise be required by law to m&kdowever, Proposition 98 did not clearly articulate how to
calculate the amount of such obligas® In lieu of litigation to determine the appropriate

method for calculation, Proposition 1B was proposed by the Legislature and placed on the ballot
for voter approval.

Proposition 1B would create a Osupplemental educationO obligation that wdrddtiecgiate

to make $9.3 billion in supplemental payments {b4education. These supplemental payments
would act as a replacement for any payments that the state would otherwise be required to make
under the currents lawOs maintenance factor oblida®iayment would begin in 20412 when

the California economy is projected to be stronger.

If Proposition 1B fails, the obligation amount will likely be decided by the courts under the
Proposition 98 framework. Therefore, education might still recei\&lﬁi@ion in supplemental
paygnents, or it could receive a lesser amiudgpending on the courtsO interpretation of the
law.

Proposition 1B is tied to Proposition 1A, also on this Special Election ballatt measure
would establish a Supplemental Edtion Payment Account to make the annual supplemental
payments until the $9.3 billion has been raised. While Proposition 1A can go into effect
regardless of Proposition 1BOs approval, Proposition 181ago into effect if Proposition 1A
is also approed.

. The Law
A. Existing Law
Proposition 98Voters approved Proposition 98 in 1988 as an amentlto the California

Constitution® The measurguarantees an annual increase in education funding in the California
budget,and provides a minimuneVel of funding each year for kindergarten through twelfth

! Legislative AnalystOs OfficBallot Propositionshttp://www.lao.ca.gov/ballot/2009/1B_05_2009.g&ébruary
25, 2009).
?1d.
°Id.
*1d.

® Legislative AnalgtOs OffigeVoter Guide, Proposition 1B Analyslsitp://www.voterguide.sos.ca.gov/pdf
gwde/props/prom analysis.pdf (March 18, 2009) [hereinaft@rter Guidé

°1d.
’1d.
® Legislative AnalystOs OfficBroposition 98 Primerhttp://www.lao.ca.gov/2@prop_98_primer/
prop_98 primer_020805.htm (February 1, 2005).
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grade education and community colleg@he annual increase accounts for growth ihX
attendance and growth in the economy. The guaranteed funding is provided through a
combination of state Gerad Fund money and local property tax revenues.

Proposition 98 OTestsO and OMaintenance Factor Oblig&didinere are three formulas, or
Otests,O used to determin4funding® Which test is triggered depends on the amount of tax
revenues collected hifze state in a given ye&rTest 1 requires spending on education to make

up 39 percent of the state budifeThis test has only been used once, in 1988 Test 2

increases prieyear funding by growth in school attendance and per capita personal if{dome.

is generally used in years with normal to strong General Fund revenue growth. Test 3 increases
prior-year funding by growth in school attendance and per capita General Fund revenues. This
test is used in years when General Fund revenues fall or lgnely.sTest 2 has historically

been used most often, though Test 3 has been employed when General Fund revenues have
fallen.

Proposition98 was approved to grow-k4 funding. However, in Test 3 years the state has
providedlessgrowth in K-14 funding tharthe growth in the per capita personal income (which
would be provided under Test*2)The difference between the funding thauld have been
provided under Test 2 and what veasually provided under Test 3 is called the Omaintenance
factor obligation,@hich requires the state to increasd&funding in future growth yeat$A
percentage of the obligation is added to the base education funding allocation annually until the
maintenance factor is restorédlhe minimum yearly maintenance factor obligaibased on

state revenue growtfi Thus, when state revenues grow quickly, larger payments are made, and
the obligation is paid off in a shorter amount of time.

Unclear Constitutional Interpretation of Test 1 YeaBased on the amount of tax revenues

cdlected by the state, the minimum guarantee for ZDD&nd 200940 will be determined using

Test 1. Using Test 1 raises two novel issues. First, using Test 1 fe0200&uld allocate less
educational funds than if Test 2 was used. Because the €atlvhgs calculated the minimum
guarantee using Test 2 or 3, it is unclear how the maintenance factor obligation works in Test 1
years when the funds allocated would be less than using Test 2. One interpretation is that there is
no obligation created. A send interpretation is to treat Test 1 the same as Test 3 and to

calculate the difference between whaiuld have beeallocated under Test 2 and what was
actuallyallocated under Test'1 If the latter interpretation were used, it would create an

obligation of $7.9 billior?® Combined with the stateOs previous 20®dbligation of $1.4

°|d.
4.
Hd.
21d.
Bld.
“d.
Bld.
4.
Yd.
Bd.
¥ld.
21d.
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billion, under the second interpretation the state would face a total obligation of $9.3 billion in
future budget years.

The second issue relates to how the obligatigaid in a Test 1 year. One interpretation is that
the obligation payments are to be made on top of the Test FAéwrether interpretation is that
the payments are to be made only on top of the Test Z*felet first interpretation would
require thathe state begin supplemental payments in 2008nd could result in a significantly
higher minimum guarantee in 2009.

Distribution of Funds. Approximately twethirds of Proposition 98 funding is used forlR

revenue limits. Each school district haseaenue limit funding amount per unit of average daily
attendancen other words, school districts receive funding per student, measured by average
daily attendance. Revenue limit amounts were initially based on each districtOs 197ggils per
fundinglevel, which varied significantly among districts. The Legislature has provided
additional revenue limit funding for the purpose of Oequalization.O The additional funding goes
to those districts with the lowest peupil revenue limit amounts in order ®duce funding
differences among school districts.

B. Proposed Changes to the Law

OSupplemental ObligationO Creat&toposition 1B would require the state to make a total of
$9.3 billion in supplemental payments teld educatiofi* The supplemental paymis would

be made in annual installments, beginning in 2023 This supplemental obligation would
replace any maintenance factor obligations created in@8@nd 20089, by essentially
erasing any past obligations owed by the state.

Distribution of Funds. This measure would give discretion to the Legislature and the Governor
as to how the supplemental payments would be distributed. Of thel2Qddyment, up to $200
million can be provided to school districts with low4pepil revenue limits to eqliae revenue

limit payments among district§ The Legislature and the Governor would also have discretion
as to the amount distributed betweeriXand community collegé5The remaining payments
would be distributed based on districtsO per pupil revenite?

Connection to Proposition 1AProposition 1B will be paid for by Proposition 1A. That measure
expands CaliforniaOs Rainy Day Fund and creates a Supplemental Education Payment Account
for Proposition 1B Proposition 1A would require the state &pdsit 1.5 percent of General

Fund revenues into the Account annually until the entire $9.3 billion in supplemental payments

2d.
21d.
Z1d.
21d.
1d.
*°1d.
71d.
28 |d
* Seel egislative AnalystOs Officéoter Guide, Proposition 1A Analyststtp://www.voterguide.sos.ca.gov/
analysis/propla.htm (March 18, 2009).
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had been provided.If Proposition 1A is not approved however, the provisions of Proposition
1B cannot go into effelit even if Propsition 1B receives a majority voté.

C. Likely Effects of the Proposed Change

Procedural Effect.If Proposition 1A and 1B both pass, the state will not have to determine what
happens to the maintenance factor obligation in a Test 1 year. Instead3th#li$a obligation
under Proposition 1B would replace gmgst and curremhaintenance factor obligatidh.

Therefore, there would be no need to address the issue of whether an obligation is created by
using Test 1 when the funds allocated would bethkess under Test 2. Additionally, if

Propositions 1A and 1B both pass, the state will begin making payments ii28Tlherefore,
because the proposition provides the start date for payments, the issue of whether obligation
payments are to be made on tdphe Test 1 levels or only on top of the Test 2 levels would be
irrelevant. However, although this measure would eliminate these two issues for the time being,
it WOUng not clarify the uncertainty regarding the maintenance factor in Test 1 years for the
future:

Fiscal Effect. The fiscal impact of Proposition 1B is unclear because the amount California
would be obligated to pay under Proposition 98 cannot be anticiataet amount would
otherwise be determined through litigation wherein the courtédave to interpret the
constitutional provisions created by Proposition®@Bcourse, fi Proposition 1A is not approved

by the voters, Proposition 1B would not go into effect, so the amount owed by the state would
have to be determined through litigati5

While we cannot know with certainty what the fiscal impact may be, regardless, it is likely to
have three components: (1) savings in the near term, (2) costs in the long term, and (3) an
indirect tax increas¥.First, in 200910 and 20141, the mease could result in annual savings.
By postponing obligation paymentsitil the economy is strongehe state could save several
billion dollars>®

The second component is costs in the long term. If Proposition 1B is approved,-it22@id

state wouldegin making the $9.3 billion in supplemental obligation paymetaaever, the
Legislative AnalystOs Office estimates that the $9.3 billion in supplemental payments proposed
by Proposition 1B is higher than the payments that would be determined uncienréme law*®

In fact, that amount may be billions of dollars more than would otherwise be required under
Proposition 98, thus increasing the long term &bst.

.
*'Voter Guide, supra. 7.
*21d.
*d.
*1d.
*1d.
*1d.
¥1d.
*1d.
¥d.
“d.
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The third component regards Proposition 1BOs attachment to Proposition 1A. Proposition 1A
seekgo provide the state with additional revenue (through increased taxes) to help balance the
budget* If both initiatives are approved by voters, in addition to increasing taxes Proposition 1A
would create an account for Proposition 1B in which 1.5 peréehe &eneral Fund would be
added annually until the $9.3 billion obligation is rai$e@iherefore, Proposition 1B indirectly
benefits from an extended taxation period.

1. Constitutional Issues

There are two separate constitutional issues that asiseHroposition 1B. First, as explained in
OProcedural EffectO (Part Isupra), this measure would eliminate current uncertainty about the
maintenance factor obligation, but it would not clarify this issue for the future. Proposition1B
would allow the &ate to essentially siektep the two issues presented by using Test 1 in@908
and 200910, without clarifying what is required under Proposition 98 for the fdfure.

Second, if Proposition 1B is approved by voters, it could potentially be challengefdbéetion

of the singlesubject rule. The singleubject rule states that an initiative measure embracing
more than one subject may not be submitted to the voters or have an{/&@feetof the main
justifications for the single subject rule is thagtriévents voters from having to accept part of an
initiative proposal, which they oppose, in order to obtain a change they stigpeudurt could
find that the linkng strategy used hé¥eforcing voters to approve Proposition 1A irder to

enact Propositin 1BN is essentially the same idea. However, this idea is merely theoretical
because such a challenge has never been brought before the California courts.

V. Postelection Litigation

Due to the disagreement over interpretation oPttmgosition 98it is likely that if Proposition

1B is not approved by voters there will be litigation over this i$5Gerrently, Governor
Schwarzenegger's finance officialy that if Proposition 1B does not pass, there is no obligation
created under Test 1 years, unBesposition 98" However, proponents believe they should
receive the $9.3 billion under Proposition 98. Thereforeponents will likely file a lawsuit to
interpret the California Constitution and determine the appropriate maintenance factor
obligation®® Proponents would advocate that the correct constitutional interpretation would be to
allocate the $9.3 billion to educatiéhTo that end, they will likely argue that the stateOs decision

ji SeeVoter Guide, Proposition 1A Analys&upra,n.48.

Id.
**Voter Guide, supra. 7.
**Cal. Const. Article II, sec. 8(d).
**Michael D. GilbertSingle Subject Rules and the Legislative Prqdgg4J. Pitt. L. Rev. 803 (2006).
“6 Ballot Propositionssupran. 1; Greg LucasProposition 98 and the BuddéwhoOs Right?
http://californiascapitol.ao/blog/?p=213 (posted January 15, 2009).
7S, F. Chron.Governor Makes a Grab For State School Fyrdtp://www.sfgate.com/cgi
bin/article.cgi?f=/c/a/2009/01/13/MB159KA4.DTL (January 14, 2009) [hereinaf@svernag Grab).
**The UnionTribune OutcomeFor Prop. 1A, 1B Intertwined in May Votettp://www3.signonsandiego.com/
stories/2009/apr/22/1n22prop1b002458&comeprop-la 1b-intertwinedma/?california&zindex=86406 (posted
April 22, 2009, 2:00 a.m. PST) [hereinaftetertwined.
**Ballot Propositiors, supran. 1.
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to use Test 1 for 20089 creates a $7.9 billion maintenance factaigation® (The difference
between what the state would have owed under Test 2 and what is actually paid under Test 1).
This amount added to the previous $1.4 billion obligation, would equal the $9.3 billion
obligation.

Opponents, on the other handyudd argue that the correct constitutional interpretation does not
create a maintenance factor obligation when Test 1 is’liBettause Proposition 98 only

mentions a maintenance factor obligation requirement in Test 3yaadssays nothing about

Test 1 yward opponents, such as Governor Schwarzenegger's finance officials, say there is no
constitutional requirement to pay the $7.9 billién.

V. Policy Considerations
A. Proponents

Proponents of Proposition 1B include the California Teachers Associafiéy),(Governor
Schwarzenegger, and the Democratic leadership of the State LegiS|tueg.argue that

education spending cuts have already caused a downgrade to the educationat 3ystem.

argue that, without approval of Proposition 1B, these educddangrades may become
permanent> The CTA urges approval of Proposition 1B because it will Oset up a repayment plan
that will allow school districts to rehire teachers, reduce class sizes, purctiastatg

textbooks and restore critical education progs@ without going through the battle of a
constitutional interpretation®

The CTA asserts that high quality education leads to a healthier and more prosperous
community. Further, the CTA points out that California businesses need edwedited
workforce, which is directly impacted by school fundiig.

B. Opponents

The amount of opposition to Proposition 1B is spredlhe opposegarties have focused on its
higherprofile companion initiative, Proposition TAHowever, thehreemain opponents are:

*d.

*Hd.

°>Governa Grab, supra,n. 66.

3. F. GateMoney Seals the Deal Between Schwarzenegger angh@pA/www.sfgate.com/cgi
bin/blogs/nov05election/detail?blogid=14&entry_id=374p6sted March 25, 2009) [hereinafddoney Seals the
Deall.

> California Teachers AssociatioBallot Argument for 1Bhttp://www.ctaorg/issues/current/
;BSaIIot+Argument+1B.htn(February, 2009).

g

°"1d.

*® Intertwined supra,n. 67.For example: Critics declined to submit any arguments against it for the state ballot
pamphletVoter Guide, supra. 7.
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The California Nurses Associatiofihe American Federation of State, County, and Municipal
Employees, State Counciind The Howard Jarvis Taxpayers Association

Opponents of Proposition 1B generally argue three points. First, opponents call the measure
quick fix that avoids the real constitutional interpretation issue. Opponents @lege 1B's
primary goal was not boosting education funding, but rather avoiding a nasty ballot fight with
education interests over differing interpretations of PropR@éher than battle the education
lobby over whether the state would have to repay schools for reductions this year, Prop. 1B
simply agrees to give education the mon&y.O

Second, opponents allege that Othe measure came about as the result of ascbdwalidat

keep the powerful teachers unions from opposing Proposition 1A. ... [G]ranting schools $9.3
billion from the rainyday account ... would delay the day when the reserve fund could really
function as such, and it would mean that all other neestatef governmeltmedical care for

the poor, state universities, law enforcerfiewbuld take second pla<d*

Finally, opponents argue there is not enough accountability for the funds. OWith some
exceptions, most of the money would be sent to schoolswitastrictions on how it can be

spent.& First, the allocation provides funding for general education purposes which can be spent
for a wide variety of purpos&3Second, future legislators have the discretion to provide up to
$200 million to school disicts with lower petpupil revenue limit amounts for equalization
purpose$? And third, while approximately two thirds of the funding is used fdr2currently,

the amount of the $9.3 billion split betweeflR schools and community colleges will be left t

future legislator§®

V1. Financial Support

The CTA donated $2 million to Budget Reform Now, the Schwarzendggéed group leading
the Proposition 1B effort, making them the largest single contriftor.

As stated in part Ill, section supra theparties opposed to this initiative have focused their time
and money on Proposition 1BOs companion measure, Proposition 1A.

**Nurses Say No to Arndlis Takeawaysittp://www.calnurses.org/legislative_advocacy/cnanaterguide
for.html (2009); Mercury Newssupport, Opposition for May Ballot PropositigriMarch 25, 2009)Howard Jarvis
Taxpayers Association, Homepagép://www.hjta.org{accessed\pril 17, 2009)

*®*The Presg&nterpriseNo on 1B http://iwww.pe.com/localnews/opinion/editorials/stories/
PE_OpEd_Opinion_S_op_14 guoplb_1.426e851.htnfposted April 13, 2009, 10:22 p.m. PDT).

*! Los Angeles TimesRroposition 1A: The Budget Fix California Neetstp://www.latimes.com/news/opinion/la
oe-campbell122009apr12,0,1606259.story (posted April 12, 2009).

°? Intertwined supa, n. 67.

® Ballot Propositiors, supran. 1.

“1d.

®1d.

®* Money Seals the Deaupra,n. 72
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VIl.  Conclusion

If approved, Proposition 1B will supplement education funding by $9.3 billion, replacing any
maintenance factabligation that would otherwise be created in 2087and 200®9. It will

also temporarily eliminate the issues of how and when to repay the maintenance factor obligation
and will postpone obligation payments until 212l Approval of the measure couldtentially

save the state billions of dollars in the short term by postponing the payments. However,
depending on how a court would interpret Proposition 98, its approval could cost the state
billions of dollars in the long term. Further, the measurenailiclarify the underlying

uncertainty about the maintenance factor in Test 1 years for the future.

If Proposition 1B fails, the maintenance factor obligation will be determined by interpreting the
constitutional provisions enacted by Proposition 9& linknown at this time what the outcome
of that determination would be. By casting a vote in the Statewide Special Election, California
voters will have the opportunity to voice their opinion on whether they prefer a short term
solution (thatmayresult inspending significantly more on education than required under
Proposition 98) or whether they would prefer to allow the courts to interpret the stateOs
obligation under Proposition 98 (whialmayresult in the state being obligated to spend the same
amountas would be required under Proposition 1Bnaryresult in a significantly smaller
obligation).
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Proposition 1C

.  Executive Summary

During the May 19, 2009 statewide Special Election, California voters will decide the fate of six
ballot propositions.Proposition 1C, like the other five ballot measures, is a response to the
current and widespread economic crisis.

Proposition 1C, the Lottery Modernization Act, seeks to amend the California Constitution and
revise the Government Codaevant to the state lotteryn essence, there are two main
rationales for its passage: (1) borrowing money from future lottery $waditld help the state
balance the 2002010 budget; and (2) modernizing the lotteoyld potentially increase future
lottery revenue. There are strong arguments both for and against its passage.

Borrowing money from future profits certainly has disaatages, but it would allow the state to
cover part of its $2billion deficit. Additionally, modernization could help counteract dwindling
lottery ticket sale$.

Currently balanced, the 20@®10 budget assumes voter approval of all six propositiéns.
voters do not approve any of the six initiatives, the budget would no longer be balanced; tax
increases or spending cuts could result from further budget negotfafsnposition 1COs
failure alone would account for a $5 billion budget shortfall.

. The Law
A. History of the California State Lottery

Proposition 37 established the California State Lottery on November 6, 1984 with 57.9 percent
of the vote® At the time, seventeen states and the District of Columbia operated I6tteries.
Proposition 37 (ad seven other state lotteri@sined to provide extra public education funding.

B. Existing Law

Proposition 37 created the California State Lottery Commission to oversee the op@ratiens.
Commission has broad power: for instance, it Odeterminefsj® of lotteries to be held, the
frequency of lottery drawings, the price of lottery tickets, the number and amount of lottery
prizes, and the locations where lottery tickets may be Softiditionally, Proposition 37
specifically allocates the proaisof lottery sales: 50 percent of the proceeds as lottery prizes; 16

! Legislative AnalystOs OfficRecent Proposals Concerning the California Lottétyp://www.lao.ca.gov/
handoutsitate_admin/2008/Lottery_3_11_08.pdf (accessed on Apr. 5, god@xample, Oadjusted for inflation,
200607 lottery distributions were about the same as they were ind®8a7d lesshan they were in 198860).

2 Anon., What if voters reject the May 19 pr@p<apital Wkly (Mar. 12, 2009).

% University of Califonia Hastings College of Law Librargalifornia Ballot Propositions Database
http://library.uchastings.edu/ebin/starfinder/5838/calprop.txt (accessed on Apr. 5, 2009) [hereifafipositions
Databasé

“1d.

® J.R. Sirkin,Lotteries: OMegBucksO®mise Is DisputedEduc. Week (Sept. 18, 1985).

® Cal. Govt. Code Ann. = 8880.15 (Lexis 2008).

" Propositions Databaseupra
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percent on administration expenditures (wages, overhead, etc.); and 34 percent for public
educatiorf. Though subject to oversight, lottery funds are not appropriated in the statefds annu
budget’ Currently,lottery funds cannot be borrowed from or used to balance the state udget.

C. Proposed Changes to the Law

Proposition 1C is the byproduct of the 2€B210 state budget compromise. It originated from
LegislzltlureOs Assembly Bill &ich passed by a ®vote in the Assembly and -80in the
Senate:

Proposition 1C significantly changes Proposition 37. It affects lottery operations, how profits are
used and generated, and it allows the state to borrow from future profits. Inrsuthea
following changes are proposed:

Changes in California State Lottery CommissionOs Managing P&a@position 1C grants the
Commission more operational flexibility. First, the Commission would have the discretionary
power to set prize payouts aleo50 percent? Under current law, the Commission is required to
pay out 50 percent of tickets sales in prizes; according to Lottery Director Joan Borucki,
increased payouts will generate more players and spending on ticl8ssond, the

Commission woud have greater flexibility with its operational budtfefzor example, the

required number of private entity bids needed for competitive bidding on lottery related contracts
would be reducetf. Additionally, operating expenses would be reduced from 1@&perc 13

percent and expenses allotted, but unused, may be carried over to futut® years.

Changes in the Use of Lottery Profits for Public Educatibattery profits would no longer be
paid directly to public educatidi. Instead, the General Fund wouétteive all profits.
However, the General Fund would increase its payments to public edd&afiahlic education
payments would be adjusted each year according to student enroliment afelicivsj. '

State Borrowing From Future Lottery Profit3 he state could receive payments from investors
by borrowing from future lottery profits; for example, the current budget expects to borrow $5

8 Cal. Govt. Code Ann. at oo 8880.01, 8880.04, 8886%R).65.

° Legislative AnalystOs Offic€alifornia State Lottery Commssion (0850)ttp://www.lao.ca.gov/analysis_2008/
general_govt/gen_anl08007.aspx (accessed Apr. 5, 2009) [here@@ftanissioh

10| egislative AnalystOs OfficBroposition 1C Summarttp://www.lao.ca.gov/ballot/2009/1C_05_2009.aspx
(accessed Apr.,2009) [hereinafteProposition Summaty

! california LegislatureBill No. A.B X.3 12 http://www.leginfo.ca.gov/pub/620/bill/asm/ab_000D050/
abx3_12_bill_20090220_history.html (accessed Apr. 5, 2009) [hereiBdft&P].; seealsold.

125eeVoter® Information GuideText of Proposed Lawhttp://www.voterguide.sos.ca.gov/pgifiide/textof-
proposedaw.pdf (accessed Apr. 5, 2009) [hereinaRevpositionTex}

'3 Malcolm MaclachlanFalling Revenues Hit State Lotte@apitol Wkly (Dec. 2, 2008) [meinafterFalling
Revenuds

4 Proposition Summargsupra

15 proposition Textsupra

°1q.

7 Proposition Textsupra

¥1d.

.
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billion from future profits® Specifically, Proposition 1C would allow the state to sell assets to
investors throgh a series of bond transactions (Osecuritizattbri®estors would pay the state
lump sum payments in exchange for the asset (future lottery profits paid back targweisto
interest, over time’¥’ Nothing in the proposition would limit the amouhe Legislature could
borrow from future lottery profit&®

Profits Used to Pay Off State Delffunds not borrowed, would be placed in the state Debt
Retirement Fund (DRF) established in the State TredSurfis fund allows the state to repay
other gwernment bonds and debts incurred by the General #und.

Payments to Gambling Treatment Progran@urrently, the state uses $250,000 in lottery profits
to pay for OBOOGAMBLER,O a gambling addiction hotline operated byQfiee of Problem

and Pathalgical Gambling within the State Department of Alcohol and Drug Prodfatdader
Proposition 1C, $1 million would be paid each year tcstrae office yet it would fund various
programs addressing gambling addiction, not jus2GIGAMBLER.G’

LegislaureOs Power to Amend Lottery La@urrently, the Legislature can amend the California
Government Code sections that are relevant to the lottery with-thindosote of both houses if

it Ofurthers the purposesO of the lofterynderProposition 1Cthe Legislaturewith a two

thirds vote can create Onew operating rules, games, or déVisast€d approval, however,

would still be required to change any lottery law relevant to funding public edu®ation.

D. Fiscal Effects of Proposed Changes to Law

Propo#&ion 1C proposes many changes that effect state funds, spending, and short-&eminong
savings. These effects are summarized as follows:

Effects on State General Fun@he most significant fiscal effect of Proposition 1C would be on
the 20092010 $4billion state budget deficit. If Proposition 1COs fails, the current balanced
budget would need to be adjusted. Adjustments could include increased taxes and/or reduction
in state programs such as education, police and fire, and other public seiltieasatively, if
Proposition 1C passes, and the state borrows from future lottery profits through securitization,
the state would make payments of $350 million to $450 million per year to invés&ush

20 proposition Summargsupra

L Gene WunderlichProposition 1CSummarySouthwest Califmia Legislative Council (SCLChttp://
gadblog.srcar.org/2009/03/17/prap-sclcsummary (Mar. 17, 2009) [hereinaf@€LC Summaty Commission
supra

22|d.

4.

24 proposition Textsupra

2% |d.

%6 proposition Summargsupra

%" PropositionText supra

28 Cal. Const. art. IV, & 19(q)

29 Proposition Summargsupra

01q.
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payments may make it more challenging to baldmtee budgetd? As mentionedfunds not
used to repay investors would be deposited into the DRF.

Sincethe General Fund, not lottery revenues, would be obligated to make continuing payments
to public education, the state budget could be strainatidarext twenty to thirty years. This

may require future Orevenue increases or spending decreases to cover [tfe]rcdse iture,
further strain may result if the state decides to borrow more money from future lottery profits, as
permitted under i@®position 1C. However, if the state does not borrow additional money, then
Oprofits would flow to the DRF and be available to cover General Fund costs, including the
required payments to education under this measbire.O

Effects on Lottery Profitsin Cdifornia, lottery revenues, per capita, are much less than in other
state lotteries. In fact, Ocompared to the other nine most populous statiferniaOs lottery is
dead last in per capita sales, per capita advertising, retailer representatidreapayout.t

For example, during the 20@006 fiscal year, CaliforniaOs lottery sales per capita were
approximately ondalf of the national averad®.In 2008, many other states set lottery sales
records’® Specifically, the California lottery wanedi7percent between 2005 and 2007 and
about 10 percent between 2007 and Z80Broposition 1C is expected to increase lottery

profits. Itis believed that higher prize payouts would attract more players to the lottery (e.g., the
OMassachusettsOs Stateebyd one of the leading lotteries in sales per resideaturns over

70 percent of its funds to players as prizé5®).generalstates with higher prize payouts
generate significantly more profits than Califorffidt is predicted that Proposition 16uid
generate hundreds of millions more dollars for the §ta@f course, increase in profits is

entirely dependent upon consumer reaction and decisions made by the Conithission.

Effect on Public Education Fundindhe lottery contributes a small pentage to total public
education funding. For instance, during the 22086 fiscal year, lottery profitavestedin
education Oaccounted for just 1.9 percent of tet?2 Kpending, 3 percent of community college
spending, and less than 1 percent ohdjprey for each of the CSU and UC systeffis&3
mentioned, nder Proposition 1C, lottery profits would no longer pay into educ#tion.

%2 Smart VoterProposition 1G http://www.smartvoter.org/2009/05/19/ca/state/prop/1C/ (accessed on Apr. 5, 2009)
ghereinafterSmartVoter.or];

3 Proposition Summarngupra

*1d.

1.

.

37 Steve Wegand Slumping California Lottery Searches for a Winning Ha®acramento Bee 12A (Aug. 17,
2008).

%8 Commissionsupra

%9 Steve WiegandSlumping California Lottery Searches for a Winning Ha®acramento Bee 12A (Aug. 17, 2008)
[hereinafterSlumpingLottery].

0 Commissionsupra Falling Revenuesupra

“! Proposition Summangupra

21d.

“d.

*d.

“5 Jonathan Kaplahe California Lottery: A Small and Declining Share of School Fundiagjfornia Budget
Project (Mar. 2007).

“6 Proposition Bxt, supra
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However, since General Fund payments would increase proportional to student enroliment and
costof-living, under Proposion 1C, future payments would be greater than under currefif law.

Other Effects:If lottery ticket sales increased, consumers would spend less on other goods and
services; thus, possibly counteracting growth in other areas of the market. Increddadygam
could also lead to an increase in various social problems, including gambling addiction; this
could increase the need for funding in related governmental programs and services.

M. Drafting Issues

Proposition 1C may trigger a singgdebject challengeAs required by the California

Constitution, a proposed ballot initiative Oembracing more than one subject may not be submitted
to the electors or have any effddtchis requirement is referred to as the sirsylbject rulé'®

The California Supreme Couras interpreted the rule liberally, and has upheld initiatives so

long as its provisions have ee@sonable and common semskationship among their various
components in furtherance of a common purgide

Proposition 1C has at least three distinat@H on current law, which may be problematic with
respect to the singleubject rule. The proposition (1) seeks to borrow money from future lottery
profits to help balance the 20A9 budget, (2t stops public education funding from lottery
profits, arl (3)it attempts to improve the lotteryOs performance and increase its revenues. If
these provisions do not have a reasonable or common sense relationship to one another, it is
likely that the proposition will violate the singbeibject rule. Howeverjrge the California
judiciary interprets the rule liberally, Proposition 1C would likely survive such a challenge
because its various components act in furtherance of a common purpose; namely, the
modernization of the lottery.

V. Constitutional Issues

Thereare no apparent conflicts between Proposition 1C and the Federal Congtittii@n
California Constitution.

V. Policy Considerations
A. ProponentsO Arguments
A recurrent argument in favor of Proposition 1C is that, in its failure, the state would betforced
cut another $5 billion from the budget or raise taxes. Proponents argue that such cuts would

likely affect law enforcement, education, or health Gareroponents also point to other statesO
successes in modernizing lotteries. They emphasize that Bnoposition 1C education funding

“" Proposition Summangupra

“8Cal. Const., art. I, = 8

“9Manduley v. Superior Coyr7 Cal. 4th 537575 (2002) (quotin@enate of the State of Cal. v. JqrssCal. 4th
1142, 1157 (1999) (original italics) (internal quotations omitted).

*0Legislative AnalystOs OfficBroposition 1C Arguments and Rebuttdlp://www.voterguide.sos.ca.gov/pdf
guide/props/proptarguments.pdf (accessed on Apr. 5, 2009) [hereinafteriments and Rebuttdls
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is se%llJre, lottery oversight would be heightened, and to the likely revenues increases from ticket
sales’

The Governor describes the lottery as Oan asset that is underperforming. . . [that does] not

perform at 100 ercent.& According to Michael Jones, former director of the lllinois Lottery,

Othe trouble is the California Lottery has never been run as if itOs a retail business, and as a result,
it has not done well at alf®OModernization, it is argued, would redyethese problems.

B. OpponentsO Arguments

Opponents of Proposition 1C usually point to certain assumptions underlying the initiative. For
example, the assumption that increased prize payouts would attract more players is distrusted
because sales may splummet due tpossiblefuture economic downturns. The proposition
assumes that players will play more despite the economy. If sales continued to drop, however,
the state would be unable to make payments to investors on the initial $5 billion bommwed f
future lottery profits* Meg Whitman, former president and CEO of eBay and current California
gubernatorial candidate, has expressed her opposition to Proposition 1C Obecause it is an ill
conceived scheme to borrow against future lottery reveritida.Business, she maintains,
Oborrowing against future revenues, in essence borrowing against what you make someday, is
considered reckless [and] the same is true in governrifent.O

Similarly, opponents argue that Proposition 1C does not account foretimetise bond payments
would have on future budgets. Given CaliforniaOs poor credit rating and economic volatility, )
Othose bonds would have to be sold at very unfavorable interest rates, if they can be stid at all.O

Finally, opponents also point toetfbroad powers granted to the Commission and Legislature.
The fear is, quite simply, the expansion of gambling in Califéfhia.

VI.  Fiscal Support

Two committees have been formed to support the passage of Proposition 1C. The first committee
is OBudget Refor Now, a Coalition of Taxpayers, Business, Labor, Public Safety and Seniors

Yes on 1A and 1C.O There are memytributors to this committee: including for example,

Chevron Corporation ($500,000); Reed Hastings ($251.491.03); California Teachers
Associaton/Issues PAC ($397,542.50); California Alliance For Rébuild California

Committee ($400,000A. Jerrold Perenchio ($1.5 millignHenry T. Segerstrom Properties

LLC ($250,000)>°

*1 SeeSCLC Summary, supraeealso SmartVoterrg, supra

*2 Slumping Lotterysupra

>3 d.

** Arguments and Rebuttalsupra )

:2Meg Whitman My View: Props. 1A, 1B and 1C CanOt Save the, Sateamento Bee 15A (Mar. 17, 2009).
Id.

*" california Political DesklLeague of Women Voters of @ailnia Oppose Propositions 1A, 1C, 1D, and, 1E

California Chronicle(Apr. 2, 2009).

*8 Arguments and Rebuttalsupra

%9 CalAccess http://cataccess.ss.ca.gov/Campaign/Committees/Detail.aspx?id=1315905&session=2009&
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The second committee is OCalifornians For Modernization with MajatifgiFrom
Technology Supplier GTECH.Dhere have been some significant contributions s to this
committee: including for exampl§TECH Corporatior{$1 million); California State Council of
Service Employees Issues Committee ($750,000); Service Emplayeestional Union, Local
1000 California State Employees Assoication Issues ($300°000).

No committee has been formed in opposit@fProposition 1C
VII. Conclusion

Proposition 1C will have a strong impact on California in its passage or failurasskd the

state could instantly borrow $5 billion from future lottery profits to help alleviate current fiscal
strain and bring the state closer to a balanced budget. In the long term, modernization of the
lottery may help generate more revenues thatrmcould alleviate future fiscal problems.

If Proposition 1C fails, modification of the current budget would be necessary. Such a
modification could require more spending cuts and more tax incredeegver, if Proposition

1C fails, the state in tHeng-term may be more fiscally sound since the burden of repaying
investors would be alleviated, education funding would remain the same, and state debt would be
lessened.

Essentially, the fate of Proposition 1C hangs on how voterOs think the stateetholdd
economically. Though modernization of the lottery is the overarching goal of the proposition,
the main question voters will undoubtedly be eager to answer on Election Day about Proposition
1C will be Should the state borrow its way out of theremt recession or should it continue to

cut spending and/or raise taxes?

view=latel(accessed on Apr. 5, 2009).
%0 CalAccess, http://cahccess.ss.ca.gov/Campaign/Committees/Detail.aspx?id=1315716&session=2009&view
=latel (accessed on Apr. 5, 2009).
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l. Executive Summary

In 1998, California voters approved Proposition 10 to improve early childhood
development in California. Proposition 10 created a new $0.50 tax on cigarettes and
$1.00 tax on other tobacco products to establish special funding forwutyrbased

health care, child care, and educational programs for children under the age of six. Under
the Proposition 10 framework, the revenues from that tax must be used exclusively to
fund those specific Proposition 10 programs. Unspent revenuespr®ikuse in later
years. Additionally, as part of improving early childhood development in California,
some of the tobacco tax money is allocated to mass media campaigns. Finally,
Proposition 10 also created the First 5 California Commission (State Ssiomy) and

First 5 Commissions in each of CaliforniaOs 58 counties (County Commissions) to
provide governance for the childhood development programs.

Proposition 1D, or the Children's Services Funding Act, is part of a package of measures
placed on thedllot designed to reform and to resolve California's current fiscal crisis.
Proposition 1D seeks to amend the California Constitution to allow the temporary
reallocation of a portion of the Proposition 10 tobacco tax to pay fePrmposition 10
programghat provide health and human services to young children. Proposition 1D
would provide approximately $1.7 billion over 5 fiscal years to thesé’noposition 10
programs and would result in a corresponding reduction of funding to Proposition 10
programsProposition 1D would also remove the funding allocation to mass media
campaigns in Proposition 10 and would change county governance by requiring county
auditors to serve as members of County Commissions.

Proponents of Proposition 1D argue that the nreasua necessary and fiscally sound

step that would protect programs for children and help balance the state budget. On the
other hand, opponents of Proposition 1D argue that the measure will drastically reduce
services to children and that California glablook elsewhere for funds to balance the
budget.

Polling from March 1617, 2009, showed that 48 percent of likely voters would vote yes,
36 percent would vote no and 16 percent were undetided.

Il. The Law
A. Current Law
In 1998, California voterenacted Proposition 10, an initiative also known as the

California Children and Families First Act, to provide services to children from prenatal
to age five funded by an additional state tax on tobacco prodRntgosition 10 grew

! Public Policy Institute of CalifornisGalifornians & Their Government
http://www.ppic.org/content/pubs/survey/S_309MBS.pdf (March, 2009).

2 Karen A. Bodenhorn & Deirah Reidy Keichimplementation of California's Children and Families
First Act of 199811 The Future of Children 150, 151 (Spring/Summer 2001),
http://www.futureofchildren.org/usr_doc/vol_11_no_1_no_photos.pdf.
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out of the Ol Am YouthildO public awareness campaign started by actor and director

Rob Reiner. That initiative garnered support from child welfare advocates as welt as anti
smoking organizations, such as the American Cancer Society, the American Heart
Association, and the Aemican Lung AssociatiohSince product sales drop as prices rise,
tobacco companies provided much of the funding to oppose Proposifiarespite the

tobacco industryOs opposition, voters passed Proposition 10, and the commissions set up
by PropositiorL0 became known as First 5 Califorhia.

All revenues from the tobacco taxes are deposited directly into the California Children
and Families Trust Fund and are not subject to appropriation by the Legislature for other
programs. Proposition 10 was intendecdd to, not replace, current sources of funding
for child development programidJnspent reserve funds in a fiscal year are retained for
use in later years.

Proposition 10 provides direct support for early childhood development through
coordinated eammunity-based programs: for example, it (1) prepares children to enter
school Oin good health, ready and able to learn, and emotionally well devEl®edO
provides Oparental education and family support services relevant to early childhood
development®and (3) uses mass media to educate the public on Othe importance and the
benefits of nurturing, health care, family support, and childthae@® make the public

aware of available childhood development prograhi$e act also funds smoking

prevention pograms->

Proposition 10 requires the State Commission to allocate 6 percent of Commission funds
for mass media, compared with 5 percent for education, 3 percent for child care, 3
percent for research and development, 2 percent for the unallocateddbtatesS€ion

account and 1 percent for administrattdindeed, the mass media efforts are considered
an important part of the Proposition 10 strategy to improve conditions for young children
in California. According to the First Five annual report for fisesr 20062007, First

Five mass media programs generated 296 million advertising impressions (number of
audience members exposed to advertisement) during the fiscal year. A general media
campaign by First 5 during that fiscal year reached 91 percemé¢wabien audiences

ages 184 an average 26 times over three months. Radio informational advertisements

*1d. at 152.

*1d. at 153.

® First 5 Caliornia First 5 California Commissigrttp://www.ccfc.ca.gov/ (accessed April 1, 2009).

® Legislative Analyst OfficeBudget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds: Services for Childrdrttp://www.lao.ca.gov/balléi2009/1D_05_2009.aspx (accessed April
1, 2009).

’1d.

8 Proposition 10Proposition 10D Full Text of the Proposed Lawttp://ccfc.ca.gov/PDF/ccfcact.pdf
(accessed March 18, 2009).

°Id.

19]q.

1.

21q.

13 California HealthCare Foundation & Center Fov&mmental Policyl D Children's Services Funding:
Behind the Scengbttp://www.healthvote.org/index.php/history/C44/ (accessed April 22, 2009).
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reached an average of 62 percent of the general population over-mtmtheperiod. A
six-month First 5 outdoor campaign made use of 1,191 billbod/@38 buses, and 3950
interior bus advertisementsirst 5 also partnered with Univision to run a sizable Spanish
language mass media effétEducational mass media campaigns are just one example
of the broad range of direct and indirect programs impgctnild development that First

5 is currently able to engage in.

Proposition 10 stresses local governance of programs. In addition to the State
Commission there are First 5 County Commissions in each of the 58 counties throughout
the state. County Comnsisns receive 80 percent of the revenue from the Proposition 10
tobacco tax. Each County Commission has five to nine volunteer members who are
appointed by the county board of supervisdtsnder current law, County Commission
members must be selected framong the following: (1) the county health officer; (2)
persons responsible for county children's services, public health services, (3) behavioral
science services, social services, substance abuse and treatment services; (4) recipients of
project funding (5) early childhood educators; (6) representatives of various types of

local child and family care groups; (7) representatives of school districts; (8)
representatives from medical associations; and (9) representatives from community
organizations focuskon early childhood developméfit.

B. Proposed Changes to the Current Law

After Governor Schwarzenegger declared a fiscal emergency in December 2008 due to
the $42 billion budget shortfall, the Legislature passed bill ABX3 17, which created
PropositionlD. The bill was passed by the Senate and the Assembly on February 19,
2009 and was signed by the Governor shortly afterwards which allowed Proposition 1D
to appear on the ballot. Proposition 1D must be approved by the voters to have any
effect.

Propositon 1D would temporarily open up the Proposition 10 tobacco tax revenue stream
to fund other state health and human services programs for children. These programs
currently draw their monies from the state General Fund. Proposition 1D accomplishes
this byauthorizing the redirection of $275 million to $340 million from the State
Commission's reserve fund and by authorizing the redirection of a portion of future
tobacco tax revenues over the next five fiscal years, ending with22043 $268 million

from tobacco tax revenues would be redirected annually to other proframs.

Additionally, Proposition 1D also changes how funds are distributed within First 5. The
measure would delete the 6 percent funding allocation for the mass media account. As a
result, undocated State Commission funding would increase from 2 percent to 8 percent.

14 California Children and Families Commissidtirst 5 California 20062007 Annual Report,
http://www.ccfc.cagov/pdf/annual_report_pdfs/Annual_Report-@apdf (accessed April 1, 2009).
5Bodenhorn & Keich, 11 The Future of Children at 152.

8 proposition 10Proposition 10D Full Text of the Proposed Law

17| egislative Analysis OfficeBudget Act of 2008. Propaisin 1D California Children and Families Act:
Use of Funds: Services for Children.
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Moreover, Proposition 1D would require the State Commission to distribute the
unallocated funds, if needed, to ensure that every County Commission has a base funding
level of atleast $400,008"

Further, Proposition 1D would mandate that First 5 revenues only be used for OdirectO
services. ODirectO is undefined by the proposition, but depending on how it is interpreted,
it could narrow the scope of the activities First 5 isentty engaged i’ Potentially,

some current First 5 programs might not be considered OdirectO services; examples might
include recruiting and training child care workers, preschool teachers, dentists, direct
payment of insurance premiums for children sertbvation of buildings that house
preschool$’

Finally, Proposition 1D allows a local controller to utilize the funds held by County
Commissions for loans to the local general fund. The loans may not interfere with the
projects of the County Commissioasd must be repaid with interéSdditional audit
requirements would be imposed on each County Commission and the county auditor
would serve as an efficio member of the County Commissioh.

C. Likely Effects of the Proposed Changes

A onetime $340million reallocation would be made from the State Commission's
unspent funds to other general fund obligations in fiscal year2009, causing a $340
million stateGeneral Fund savings and a corresponding reduction in State Commission
funding?® As of Jure 30, 2008 the State Commission had approximately $400 million in
unspent funds and the County Commission had approxingelybillion in unspent

funds. Much of this funding had been rolled over from previous y&amsponents of the
initiative have note that since the State Commission has spent less money that it has
taken in, it should not be unduly affected by the diversion of part of this séitplus.
However opponents of the initiative note that because of makr and longerm

projects, many unspéfunds are allocatefdr future spendingnd that some budget
surplus is required to respond to emergerféies.

81q.
9 First 5 Contra Costdroposition 1D and First 5
http://www firstfivecc.org/uploads/Home/Q&A ProplD_First5.pdf (last updated March 11, 2009).
2 First 5 CaliforniaWhat Will Prop 1D Do to First 5http://www.noonproposition1d.com/the
facts/49.html (accessed April 21, 2009).
2L Cal. Assembly ABX3 17, 130105(d)(2)(A) (Feb. 19, 2009), http://www.thepolicyreport.net/wp
content/uploads/2009/02/prop_1d.pdf (last accessedhvVis8, 2009).
21d. at 130150(a).
23| egislative Analysis OfficeBudget Act of 2008. Proposition 1D California Children and Families Act:
glse of Funds: Services for Children.

Id.
5 Adam HaverstockProposition 1D Is Sound Fiscal Policy
http://www.thepdicyreport.net/2009/03/06/propositigid-is-soundfiscatpolicy/ (March 6, 2009).
%6No On Prop 1DFirst Five At Risk: Misleading Claim&ttp://www.noonproposition1ld.com/the
facts/53.html (accessed April 1, 2009).
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The additional annual reallocation of $268 million annually through-2012 from the
Proposition 10 revenue stream would result in an edai@ &eneral Fund savings.
According to the California Legislative Analyst's Office estimates, this reallocation could
reduce Proposition 10 revenues by slightly more than 50 percent. Badewromard

trends in tobacco consumption, the Proposition 10ctabtax should take in about $500
million in fiscal year 20022010, and that total would shrink by approximately 3 percent
annually in the futuré’

Over the lifetime of the temporary diversion, the General Fund is expected to achieve a
savings of approxiately $1.68 billion.

As the temporary diversion would also reduce the funds available for Proposition 10
programs, some programs could be impacted and the overall funding for welfare and
development programs for children through the age of five woulovzséd. This could
result in costs to counties and schools that make use of Proposition 10 funding through
First 5 programs. ¥actly how much of the reserve of unspent funds are committed to
future expenditures is unknown, so the exact potential imp&sppbsition 1D on First

5 programs cannot be calculatéddditionally, absent Proposition 1D's passage, other
revenue increases or spending reductions would be required to account for the state's
substantial budget shortfaf.

The permanent reallocatiaf the 6 percent funding allocation for mass media efforts

into the unallocated fund would mean that the State Commission would not be required to
engage in mass media efforts. While the State Commission could choose to use
unallocated funds for mass madifforts, the new requirement that unallocated funds be
used to provide each county commission with a base funding level of at least $400,000
would reduce the amount of unallocated funding available for such projects.

By making each county auditor a mieen of the County Commission, Proposition 1D
allows county auditors to play an active role in the governance of the First 5 programs.

[l Legal Challenges, Drafting and Constitutional Issues

Proposition 1D does not appear to trigger any potentiatiagienal issues. The
constitutionality of Proposition 10 was previously challenge@ahfornia Assn. of

Retail Tobacconists v. State of Califorifarhe California Association of Retail
Tobacconists (CART) alleged that Proposition 10 violated theessuddject rule because

27| egislative Analysis OfficeBudget Acbf 2008. Proposition 1D California Children and Families Act:
Use of Funds: Services for Children.

28Bay Area News Group/oters Should Approve 4 of 6 Measures on May 19 ballot
ContraCostaTimes.com, http://www.contracostatimes.com/ci_11967118?nclidk=tt{&tarch 21,

2009).

29| egislative Analysis OfficeBudget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds: Services for Children.

%0 California Assn. of Retail Tobacconists v. State of Califorhd® Cal.App.4th 792, 80811 (Cal.App. 4
Dist. 2003).
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it dealt with both reducing consumption of tobacco products and early childhood
development progranid The single subject rule requires that an initiative contain only
one subject to be submitted to the voters or to have any Efféowvever, the single

subject rule is construed broadly by California courts and only requires that the
provisions of an initiative be Oreasonably germaneO to each other and to the overall goal
of the initiative®® In theCalifornia Assn. Of Retail Tobaccetscasethe court held that

the provisions of Proposition 10 were reasonably germane, noting that the negative
connection between childhood development and exposure to tobacco ptodihets.

Court also rejected other claims against Proposition 10'styafidNo further validity
litigation is expected, however, because none of the modifications to Proposition 10 that
would take effect if Proposition 1D is approved by voters would require any of these
holdings to be revisited.

One potential source of peelection litigation, however, is the lack of clarity about what
the term Odirect servicesO means. Proposition 1D limits the State and County
Commissions to funding direct services without defining the term Odirect services,O
However, currently it is uhear whether the term is intended to be construed broadly or
narrowlyN which could have varying impacts on First 5 programs.

V. Policy Arguments
A. ProponentsO Arguments

Proposition 1D is supported by OBudget Reform NowO (www.cabudgetreformnow.com),
acoalition of interests led by Governor Arnold Schwarzenegger including taxpayer
groups, business, labor, seniors, public safety and others; Budget Reform Now supports
all six budget reform propositions on the May 19, 2009 Special Election Hallot.

Proporents of Proposition 1D contend that, in tough economic times, California must
ensure that all available dollars are spent to sustain existing programs for children five
and undef’ Proponents argue that Proposition 1D protects funding for programs for at
risk children by temporarily authorizing the reallocation of otherwise unspent Proposition
10 funds® Additionally, they also note that Proposition 1D would fund these programs
without increasing tax€€.Further, proponents further contend that Proposit@rvould

allow local First 5 County Commissions to continue their important #fork.

*11d. At 809-811.

%21d. at 808809.

*%1d. at 809.

**1d. at 810815.

*°|d at 815, 827829, 832833, 836, 84B44.

% Budget Reform NowQur Team http://www.cabudgetreformnow.com/team/?_c=xvzal88r8e1q3q
(accessed April 5, 2009).

37 Secretary of Stat&alifornia Statewide Special Election, Tuesday, May2099, Official Voter
Information Guidehttp://www.voterguide.sos.ca.gov/pgifiide/completerig-may192009.pdf (last
accessed April 5, 2009).

%8d.

4.

1d.



Proposition 1D

Proponents state that Proposition 1D is sound fiscal policy and that the inclusion of a
county auditor on County Commission boards will help funds be spent responsiloly and
accordance with generally accepted accounting principals.

The Contra Costa Times endorsed Proposition 1D, characterizing it as not painless, but
necessary? According to the article, the temporary reallocation of funds would soften
the blow causedybCalifornia's financial crisi&’

B. OpponentsO Arguments.

Opposition to Proposition 1D has been organized by the ONo on Proposition 1DO
Campaign (www.noonpropositionld.com). Groups representing health care workers and
health care institutions, sociaklfare providers, education, counties, First 5 California,
and others have come out in opposition to Propositiof{ 1D.

Opponents claim that Proposition 1D would take needed funds away from local
communities and transfer it to the State Governifiéhey elieve that diverting these
funds would eliminate programsncluding those providing immunization booster shots
for children, preschool services, and smoking prevention services for young parents.
They characterize Proposition 1D as putting the burden @alifornia’'s fiscal crisis on
children?® Opponents also note that California voters previously rejected an attempt to
repeal Proposition 10. Further, in opponents opinion, enacting Proposition 1D would
violate the will of California voters who enacted jpusition 10*

Regarding the OunspentO funds, opponents argue that such funds are actually already
accounted for because they have been promised teyeattiprojecté® These funds,

they claim, are necessary for many myéar First 5 programs, and watht the money,
programs for children would be at risk. Further, opponents point out that many of the at
risk prggrams are preventative meashiregich could save the state money in the

future.

A Stockton Record article points out that Proposition 1D mwdlve money away from
programs for preschool providers and other early childhood organizations. Focusing on

“ Haverstock Propostion 1D Is Sound Fiscal Policy.
iz Bay Area News Group/oters Should Approve 4 of 6 Measures on May 19 ballot.
Id.
**No on Proposition 1DEndorsementsttp://www.noonproposition1ld.com/endorsements.html
5 Secretary of Stat&alifornia Statewide Spedi&lection, Tuesday, May 19, 2009, Official Voter
Information Guide.
*1d.
“1d.
“8No On Prop 1DFirst Five At Risk: Misleading Claims
“9 Steven HarmorPrograms for mental health, poor children at riskercury News,
http://www.mercurynews.com/breakingm&/'ci_12185104 (April 20, 2009).
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San Joaquin county, the article states that Proposition 1D could result in a 50% reduction
of local funding next year for programs that serve thedssaf at risk childrer?

V. Conclusion

If passed, Proposition 1D would transfer approximately $1.7 billion, over five years, from
the First 5 tobacco tax and trust fund to the General Fund. This money would replace
General Fund dollars that are currgmbing to fund nosFirst 5 health and human

services programs for children up to age 5. This change would result in a $1.7 billion

offset of the current $42 billion General Fund deficit and a corresponding reduction of
funding available to First 5. Proptben 1D also would make other funding allocation and
governance changes to First 5. Passage of Proposition 1D would help address the current
budget shortfall. It is likely that passage of Proposition 1D would also limit or reduce

some of First 5's progm activities for children age five and under.

A yes vote wouldnodify Proposition 10 and authorize the temporary reallocation
of Proposition 10 funds to address California's budget shortfall. A no vote vegerttl
the proposed modification of Proposiii10 andrevent the use of Proposition 10 funds
and revenues to fund other programs.

%0 Jennifer TorresProposition in May Election Would Move Money Away From ProgiEime Stockton
Record, http://www.recordnet.com/apps/pbcs.dll/article? AID=/20090403/A_NEWS04/90403026/1
(April 03, 2009).
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l. Executive Summary

Proposition 1E seeks to amend the Mental Health Services Act, approved by voters in 2004
under Proposition 63. Specifically, Proposition 1E would allow the State Legislature to transfer
$460 million from the Proposition 63 fund tceetktate General Fund and subsequently spend that
money on the federally mandated Early Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program. Proposition 1E is part of a package of statewide ballot measures, Propositions 1A
through 1F, designed telp close the stateOs budget deficit.

Under EPSDT, the state provides medical treatment services, including mental health services, to
Medi-Cal beneficiaries under age 21. The federal government, the state and counties share costs
of EPSDT.

Proposition63 was approved by 53.8 percent of voters at the November 2, 2004, General
Election. With its passage, several new mental health programs were created and certain existing
programs were expanded. Mental health programs are primarily administered byethe st
Department of Mental Health with services delivered at the county level. Services include
psychiatric assistance, counseling, and hospitalization for persons who lack private insurance
coverage for those services.

Proposition 63 instituted an additial 1 percent tax on all income in excess of $1 million to pay
for the mandated expansion of mental health services. The tax has yielded up to $1.5 billion
annually. Because of certain restrictions in the original initiative text, the LegislatureOsaccess
this money is, by design, greatly limited.

Due to delays in developing several new programs mandated by Proposition 63, $2.5 billion in
collected taxes sits unused. To avoid further budgetary cuts or tax increases, the Legislature now
asks permissiofrom the people of California to access a portion of this money to help balance

the budget and avoid further budgetary cuts or tax increases.

Opponents to Proposition 1E urge the people to protect the financial and structural integrity of
the Mental Healt Services Act. They claim the programs are working well, especially to screen
and diagnose children with mental illness, and that transferring money from the Proposition 63
account will thwart future benefits.

. The Law
A. Legislative History of Mental Health Programs
California currently operates five state hospitals to care for people with serious mental illness.

Historically, however, CaliforniaOs state hospital housed people with any mental iliness, not just
the most serious casel 1968, Seate Bill 677 was enacted by the State Legislature to Oempty

! california Department of Mental Health, State Hospitals,
http://www.dmh.cahwnet.gov/Services_and_Programs/State_Hospitals/Default.asp (accessed April 4, 2009).
2

Id.
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the state hospitals.@/ith the passage of SB 677, California started developing and funding
community mental health services to assist former state hospital patients as they assimilated into
a less restrictive lifestylé.

In 1999, the Legislature enacted AB 34 (Steinberg) which sent $10 million to the Department of
Mental Health to fund grants to three counties (Los Angeles, Sacramento, and Stanislaus) to
Odemonstrate that comprehensive serciaede provided to severely mentally ill adults who

are homeless, recently released from a county jail, or otherwise at risk of homelessness or
incarceration.OThe Legislature subsequently passed AB 334 (Steinberg) in 2001, which
increased the grant pn@gn by adding thiryone additional counties and forty additional

providers?

B. Proposition 63

Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General
Election! The initiative added provisions to the Revenue and Tax @mdéncreased taxes to

pay for mental health programs and services. It also added sections to the Welfare and
Institutions Code that created four new mental health programs, established an account to hold
new tax revenue, and launched an oversight cosionis

A key component of Proposition 63 was a 1 percent tax increase on all personal and taxable
income in excess of $1 millichAll revenues collected by the state under this tax are dedicated
for the purposes outlined in the initiative. Propositio@$&ontinuous appropriation provision
ensures that the Legislature does not play its usual role of annually authorizing expenditures.
Instead, the Department of Mental Health maintains full access to the funds for use consistent
with Proposition 630s ditan.*° Money collected by the Proposition 63 tax is deposited into the
Mental Health Services (MHS) Fund. The State Controller is responsible for making a monthly
deposit in the account based on projected tax income and for adjusting the fund annually to
reflect actual tax receipt§ The Legislature is restricted from using the MHS Fund to Osupplant
state or county funds utilized to provide mental health serviées.O

Proposition 63 funds are primarily used by counties to: (1) detect and enhance eadwtioter
programs to treat mental illness at an early age; (2) expand services for children the severe
mental illnesses; (3) expand education and training Oto remedy the shortage of qualified

% Sen. Bill No. 87 (1968).

“ Darrell Steinberg and the Campaign for Mental Health: A Little History, April 2004
http://campaignformentalhealth. typepad.com/darrell/2004/04/a_little_histor.html (accessed April 19, 2009).
®Bill Documents: Analysis, (Aug. 16, 199%ttp//www.leginfo.ca.gov/cgi
bin/postquery?bill_number=ab_34&sess=9900&house=B&author=steinberg.

® Asm. Bill No. 334 (2001).

’ Statement of Vote, 2004 Presidential and Statewide General Election, Statewide Measures Submitted to a Vote of
Voters,http://www.sosca.gov/elections/sov/2004_general/contents.htm.

8 Proposition 63, (2004).

° Legislative Analysts Office, Proposition 1tp://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr.
19, 2009).

191q.

1.

2 proposition 63, (2004).
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individuals to provide services;O (4) establish innovative pregaad experiment with ways to
improve access to care; and (5) draw down federal dollars for the same plitposes.

C. Proposed Changes to Proposition 63

If approved by voters, Proposition 1E will amend Proposition 63. For two years, the restriction
on theState LegislatureOs ability to access the Mental Health Services (MHS) Fund would be
temporarily suspendédInstead, the people will authorize the legislature to redirect $226.7
million in 200910, and redirect between $226.7 and $234 million in 2018 The redirected
money will support the Early Periodic Screening, Diagnosis, and Treatment (EPSDT) Program.
After 2011, EPSDT would again be funded through the stateOs General Fund without using
Propqssition 63 money. The Legislature would not be requireegay any money to the MHS

Fund.

Il. Drafting Issues
A. Pre-Election Challenges

Once the Legislature approves an initiative for submission to the people, the Attorney General
prepares a ballot title for the measure and transmits it to the SeafeBiate’’ The ballot title

may differ from the legislative title. It shall express the truthful and impartial statement in of the
purpose of the measure and may not be an argument for or aginst it.

California Elections Code 2092 provides that arglector may seek a writ of mandate requiring
any text to be amended or deleted from the ballot pamphlet; however a writ of mandate shall be
issuedonly upon "clear and convincing proof that the copy in question is false, misleading, or
inconsistent with ta requirements of [the codéf.In making this determination, courts must be
mindful that the ballot argument portion of the ballot pamphlet is a limited public forum. The
U.S. Constitution guarantees the right to free speech in public forums. Courtstbleogfore

issue a writ only when factual assertions are shown to be conclusively and objectively false or
misleading?®

Pursuant to Cal. Elec. Code @ 9051 and = 9092, on March 5, 2009, advocates for the mentally ill
filed a lawsuit with Judge Michael Renny in Sacramento Superior Court challenging the ballot
title.?* Petitioners Rust Selix and Richard Van Horn filed a Verified Petition for Writ of

Mandate, asserting that the Proposition 1E title contained misleading laigRaige to

*Legislative Analyts Office, Proposition 1Bhttp://www.lao.ca.gov/ballot/2009/1E_05_2009.aépecessed Apr.
19, 2009).
“ Proposition 1E, (2009).
*1d.
°1q.
7 Cal. Elec. Code @ 9050.
'8 Cal. Elec. Code @ 9051.
'Y Cal. Elec. Code & 9092.
205 F. FortyNiners v. Nishioka75 Gal. App. 4th 637, 64850 (1st Dist. 1999)5.F.FortyNiners 75 Cal. App. 4th
at 649650.
Z Selix and Van Horn v. Bowen, Case No2889-80000178CU-WM-GDS March 5, 2009
Id.
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adjudication, howver, the Legislature and Petitioners settled out of court, stipulating to a
judgment on the merits of Petitioner®s cf&im.

The Proposition 1E title and summary was amended by the Stipulated Judgment to clarify the
measureQs effect. In addition to thevjmusly approved language, the fiscal impact summary
will now include the phrase: OCorresponding reduction in funding available for Proposition 63
community mental health progranfs.O

V. Public Policy Considerations
A. Arguments in Support

The Statd_egislature urges passage of Proposition 1E to avoid further program cuts or additional
tax increase$. The Legislature will use revenues from the Proposition 1E transfer to help their
efforts to balance the state budget. CaliforniaOs unprecedentedi®dZkeiheral Fund shortfall

must be resolvetf. The turbulent global economy has required everyone to make tough choices;
this is one of those choices, proponents argue. The Legislature asserts that if Proposition 1E is
rejected it will mean $460 millionineed to be cut from popular programs like education or
public safety, or will need to be raised from yet another tax incféase.

Although money will be transferred from the Mental Health Services (MHS) Fund to the state
General Fund, provisions enstihat the money will go toward supporting the mentall§ill.
Specifically, all money transferred will be used to fund the federally mandated Early Periodic
Screening, Diagnosis, and Treatment (EPSDT) Progtaine MHS Fund currently has a

surplus balancef&2.5 billion. Voter approval of Proposition 1E will transfer only $460 million,
leaving a surplus balance of over $2 billion in the MHS Fund. Finally, proponents argue,
Proposition 1E only authorizes a temporary fund transfer that will expire in twa*Year

B. Arguments in Opposition

Mental Health Service Providers urge voters to reject Proposition 1E because the money in
question was collected specifically for Proposition 63 programfigassed by voters,

Proposition 1E would result in a hddfllion dollar transfer of mental health program morfey.

This money will not be paid back. Opponents argue that even in tough times, California ought to
respect the will of the people who dedicated these funds to rebuilding the mental healti’system.

4.
1d.
%5 Official Voter Information Guide: Proposition 1Kttp://wwwyoterguide.sos.ca.gov/arguments
rebuttals/prople.htm.
26
Id.
7.
281d.
2.
01q.
%1 Official Voter Information Guide: Proposition 1Bttp://www.voterguide.sos.ca.gov/arguments
rebuttals/prople.htm.
32
Id.
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PropositionlE opponents argue that the Mental Health Services Act created by Proposition 63
has helped over 200,000 people with mental illi&€pponents maintain that the community
services and early intervention programs may cost money on the front end, but early
expenditures can prevent the state from incurring additional costs for care that stem from
undiagnosed and undetected illn&ss.

V. Conclusion

If passed, Proposition 1E will authorize the Legislature to move $460 million from the Mental
Health Servicefund to the state General Fund. Whereas this money was originally collected
from taxpayers to pay for Proposition 63 mental health programs, the money would now be used
to help fund the federally mandated Early Periodic Screening, Diagnosis, and Treatment
(EPSDT) Program. The authorization, however, will last for two years only; after 2010 the
Legislature may no longer transfer money out of the MHS Fund for General Fund use.

PreElection litigation resulted in changes to the ballot titte and summary, leowewchanges
were made to the initiative text. No p@séction litigation is expected.

While proponents urge that Proposition 1EQs passage will help the state balance its budget and
avoid further tax increases or cuts to other programs, opponentgpokRion 1E argue that the
people have already spoken on this issue.

34d.
%d.
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l. Executive Summary

Proposition 1E seeks to amend the Mental Health Services Act, approved by voters in 2004
under Proposition 63. Specifically, Proposition 1E would allow the State Legislature to transfer
$460 million from the Proposition 63 fund tceetktate General Fund and subsequently spend that
money on the federally mandated Early Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program. Proposition 1E is part of a package of statewide ballot measures, Propositions 1A
through 1F, designed telp close the stateOs budget deficit.

Under EPSDT, the state provides medical treatment services, including mental health services, to
Medi-Cal beneficiaries under age 21. The federal government, the state and counties share costs
of EPSDT.

Proposition63 was approved by 53.8 percent of voters at the November 2, 2004, General
Election. With its passage, several new mental health programs were created and certain existing
programs were expanded. Mental health programs are primarily administered byethe st
Department of Mental Health with services delivered at the county level. Services include
psychiatric assistance, counseling, and hospitalization for persons who lack private insurance
coverage for those services.

Proposition 63 instituted an additial 1 percent tax on all income in excess of $1 million to pay
for the mandated expansion of mental health services. The tax has yielded up to $1.5 billion
annually. Because of certain restrictions in the original initiative text, the LegislatureOsaccess
this money is, by design, greatly limited.

Due to delays in developing several new programs mandated by Proposition 63, $2.5 billion in
collected taxes sits unused. To avoid further budgetary cuts or tax increases, the Legislature now
asks permissiofrom the people of California to access a portion of this money to help balance

the budget and avoid further budgetary cuts or tax increases.

Opponents to Proposition 1E urge the people to protect the financial and structural integrity of
the Mental Healt Services Act. They claim the programs are working well, especially to screen
and diagnose children with mental illness, and that transferring money from the Proposition 63
account will thwart future benefits.

. The Law
A. Legislative History of Mental Health Programs
California currently operates five state hospitals to care for people with serious mental illness.

Historically, however, CaliforniaOs state hospital housed people with any mental iliness, not just
the most serious casel 1968, Seate Bill 677 was enacted by the State Legislature to Oempty

! california Department of Mental Health, State Hospitals,
http://www.dmh.cahwnet.gov/Services_and_Programs/State_Hospitals/Default.asp (accessed April 4, 2009).
2
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the state hospitals.@/ith the passage of SB 677, California started developing and funding
community mental health services to assist former state hospital patients as they assimilated into
a less restrictive lifestylé.

In 1999, the Legislature enacted AB 34 (Steinberg) which sent $10 million to the Department of
Mental Health to fund grants to three counties (Los Angeles, Sacramento, and Stanislaus) to
Odemonstrate that comprehensive serciaede provided to severely mentally ill adults who

are homeless, recently released from a county jail, or otherwise at risk of homelessness or
incarceration.OThe Legislature subsequently passed AB 334 (Steinberg) in 2001, which
increased the grant pn@gn by adding thiryone additional counties and forty additional

providers?

B. Proposition 63

Proposition 63 was approved by 53.8 percent of voters at the November 2, 2004, General
Election! The initiative added provisions to the Revenue and Tax @mdéncreased taxes to

pay for mental health programs and services. It also added sections to the Welfare and
Institutions Code that created four new mental health programs, established an account to hold
new tax revenue, and launched an oversight cosionis

A key component of Proposition 63 was a 1 percent tax increase on all personal and taxable
income in excess of $1 millichAll revenues collected by the state under this tax are dedicated
for the purposes outlined in the initiative. Propositio@$&ontinuous appropriation provision
ensures that the Legislature does not play its usual role of annually authorizing expenditures.
Instead, the Department of Mental Health maintains full access to the funds for use consistent
with Proposition 630s ditan.*° Money collected by the Proposition 63 tax is deposited into the
Mental Health Services (MHS) Fund. The State Controller is responsible for making a monthly
deposit in the account based on projected tax income and for adjusting the fund annually to
reflect actual tax receipt§ The Legislature is restricted from using the MHS Fund to Osupplant
state or county funds utilized to provide mental health serviées.O

Proposition 63 funds are primarily used by counties to: (1) detect and enhance eadwtioter
programs to treat mental illness at an early age; (2) expand services for children the severe
mental illnesses; (3) expand education and training Oto remedy the shortage of qualified

% Sen. Bill No. 87 (1968).

“ Darrell Steinberg and the Campaign for Mental Health: A Little History, April 2004
http://campaignformentalhealth. typepad.com/darrell/2004/04/a_little_histor.html (accessed April 19, 2009).
®Bill Documents: Analysis, (Aug. 16, 199%ttp//www.leginfo.ca.gov/cgi
bin/postquery?bill_number=ab_34&sess=9900&house=B&author=steinberg.

® Asm. Bill No. 334 (2001).

’ Statement of Vote, 2004 Presidential and Statewide General Election, Statewide Measures Submitted to a Vote of
Voters,http://www.sosca.gov/elections/sov/2004_general/contents.htm.

8 Proposition 63, (2004).

° Legislative Analysts Office, Proposition 1tp://www.lao.ca.gov/ballot/2009/1E_05_2009.aspx (accessed Apr.
19, 2009).
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individuals to provide services;O (4) establish innovative pregaad experiment with ways to
improve access to care; and (5) draw down federal dollars for the same plitposes.

C. Proposed Changes to Proposition 63

If approved by voters, Proposition 1E will amend Proposition 63. For two years, the restriction
on theState LegislatureOs ability to access the Mental Health Services (MHS) Fund would be
temporarily suspendédInstead, the people will authorize the legislature to redirect $226.7
million in 200910, and redirect between $226.7 and $234 million in 2018 The redirected
money will support the Early Periodic Screening, Diagnosis, and Treatment (EPSDT) Program.
After 2011, EPSDT would again be funded through the stateOs General Fund without using
Propqssition 63 money. The Legislature would not be requireegay any money to the MHS

Fund.

Il. Drafting Issues
A. Pre-Election Challenges

Once the Legislature approves an initiative for submission to the people, the Attorney General
prepares a ballot title for the measure and transmits it to the SeafeBiate’’ The ballot title

may differ from the legislative title. It shall express the truthful and impartial statement in of the
purpose of the measure and may not be an argument for or aginst it.

California Elections Code 2092 provides that arglector may seek a writ of mandate requiring
any text to be amended or deleted from the ballot pamphlet; however a writ of mandate shall be
issuedonly upon "clear and convincing proof that the copy in question is false, misleading, or
inconsistent with ta requirements of [the codéf.In making this determination, courts must be
mindful that the ballot argument portion of the ballot pamphlet is a limited public forum. The
U.S. Constitution guarantees the right to free speech in public forums. Courtstbleogfore

issue a writ only when factual assertions are shown to be conclusively and objectively false or
misleading?®

Pursuant to Cal. Elec. Code @ 9051 and = 9092, on March 5, 2009, advocates for the mentally ill
filed a lawsuit with Judge Michael Renny in Sacramento Superior Court challenging the ballot
title.?* Petitioners Rust Selix and Richard Van Horn filed a Verified Petition for Writ of

Mandate, asserting that the Proposition 1E title contained misleading laigRaige to

*Legislative Analyts Office, Proposition 1Bhttp://www.lao.ca.gov/ballot/2009/1E_05_2009.aépecessed Apr.
19, 2009).
“ Proposition 1E, (2009).
*1d.
°1q.
7 Cal. Elec. Code @ 9050.
'8 Cal. Elec. Code @ 9051.
'Y Cal. Elec. Code & 9092.
205 F. FortyNiners v. Nishioka75 Gal. App. 4th 637, 64850 (1st Dist. 1999)5.F.FortyNiners 75 Cal. App. 4th
at 649650.
Z Selix and Van Horn v. Bowen, Case No2889-80000178CU-WM-GDS March 5, 2009
Id.
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adjudication, howver, the Legislature and Petitioners settled out of court, stipulating to a
judgment on the merits of Petitioner®s cf&im.

The Proposition 1E title and summary was amended by the Stipulated Judgment to clarify the
measureQs effect. In addition to thevjmusly approved language, the fiscal impact summary
will now include the phrase: OCorresponding reduction in funding available for Proposition 63
community mental health progranfs.O

V. Public Policy Considerations
A. Arguments in Support

The Statd_egislature urges passage of Proposition 1E to avoid further program cuts or additional
tax increase$. The Legislature will use revenues from the Proposition 1E transfer to help their
efforts to balance the state budget. CaliforniaOs unprecedentedi®dZkeiheral Fund shortfall

must be resolvetf. The turbulent global economy has required everyone to make tough choices;
this is one of those choices, proponents argue. The Legislature asserts that if Proposition 1E is
rejected it will mean $460 millionineed to be cut from popular programs like education or
public safety, or will need to be raised from yet another tax incféase.

Although money will be transferred from the Mental Health Services (MHS) Fund to the state
General Fund, provisions enstihat the money will go toward supporting the mentall§ill.
Specifically, all money transferred will be used to fund the federally mandated Early Periodic
Screening, Diagnosis, and Treatment (EPSDT) Progtaine MHS Fund currently has a

surplus balancef&2.5 billion. Voter approval of Proposition 1E will transfer only $460 million,
leaving a surplus balance of over $2 billion in the MHS Fund. Finally, proponents argue,
Proposition 1E only authorizes a temporary fund transfer that will expire in twa*Year

B. Arguments in Opposition

Mental Health Service Providers urge voters to reject Proposition 1E because the money in
question was collected specifically for Proposition 63 programfigassed by voters,

Proposition 1E would result in a hddfllion dollar transfer of mental health program morfey.

This money will not be paid back. Opponents argue that even in tough times, California ought to
respect the will of the people who dedicated these funds to rebuilding the mental healti’system.

4.
1d.
%5 Official Voter Information Guide: Proposition 1Kttp://wwwyoterguide.sos.ca.gov/arguments
rebuttals/prople.htm.
26
Id.
7.
281d.
2.
01q.
%1 Official Voter Information Guide: Proposition 1Bttp://www.voterguide.sos.ca.gov/arguments
rebuttals/prople.htm.
32
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PropositionlE opponents argue that the Mental Health Services Act created by Proposition 63
has helped over 200,000 people with mental illi&€pponents maintain that the community
services and early intervention programs may cost money on the front end, but early
expenditures can prevent the state from incurring additional costs for care that stem from
undiagnosed and undetected illn&ss.

V. Conclusion

If passed, Proposition 1E will authorize the Legislature to move $460 million from the Mental
Health Servicefund to the state General Fund. Whereas this money was originally collected
from taxpayers to pay for Proposition 63 mental health programs, the money would now be used
to help fund the federally mandated Early Periodic Screening, Diagnosis, and Treatment
(EPSDT) Program. The authorization, however, will last for two years only; after 2010 the
Legislature may no longer transfer money out of the MHS Fund for General Fund use.

PreElection litigation resulted in changes to the ballot titte and summary, leowewchanges
were made to the initiative text. No p@séction litigation is expected.

While proponents urge that Proposition 1EQs passage will help the state balance its budget and
avoid further tax increases or cuts to other programs, opponentgpokRion 1E argue that the
people have already spoken on this issue.

34d.
%d.
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l. Executive Summary

Proposition 1F seeks to amend the California Constitution to prevent Legislators and statewide
elected officials from receiving pay increases in years when California is running a budget
deficit. The measure is part of a packagstafewide ballot measures, Propositions 1A through
1F, designed to close the stateOs $42 billion budget deficit. Proposition 1F encourages the
Legislature and the Governor to balance the state budget every year by barring raises for state
officials duringdeficit years. Proposition 1F would also create minor savings for the stateOs
General Fund.

The bill creating Proposition 1F, Senate Constitutional Amendment 8 (SCA 8), passed both
houses of the Legislature unanimously. A March 2009 Field Pollatatianore than three
quarters, 77 percent, of likely voters supported Propositicn Afnore recent poll by the Public
Policy Institute of California showed Proposition 1F gaining in public support with 81 percent of
likely voters in favor of the measute

California voters approved two related measures, Propositions 112 and 140, in 1990. Proposition
112 amended the California Constitution to take away the LegislatureOs power to set its own
salaries. Instead, the California CitizenOs Compensation €siommiOCommissionO), an
independent body, was given control over adjusting salaries and benefits for the 120 members of
the Legislature and other elected state officials (including the Governor). Proposition 140
established term limits and prohibited istgtors from earning state retirement benefits while in
office. Proposition 1F arguably serves as an additional check on the system because the
Commission would be required to consider the stateOs fiscal condition when determining pay and
benefits.

. The Law
A. Background

From the 1960s to the 1980s, many states moved frontinarto fulktime legislatures to

address the growing need for yeaund oversight and governance of state matters. The
OprofessionalizationO of state legislatures brevitiit higher salaries and fulime jobs for
legislators. In 1966, California voters passed Propositidnvthich more than doubled
legislative salaries from $6,000 to $16,000 and changed LegislatorsO hours ftonegartulk
time. However, Promition 1-A also placed limits on the salary increases the Legislature could
approve in the future.

As other states moved from p#éirhe to fulktime legislatures and legislative salaries rose,
citizens pushed initiatives proposing to limit legislatisages, or at take away legislative

! The Legislative Analys®roposition1F Analysis Official Voter Information Guide, May 19, 2009,
http://www.voterguide.sos.ca.gov/pdbiide/props/proptanalysis.pdf (accessed April 009) [hereinafter
Proposition 1F Analys]s

2 John Marelius Support Seen for Initiatives on Budg®tD. UnionTrib. (March 3, 2009).

% John MareliusMeasure to Halt Lawmaker Raises Amid Deficit Looks Certain to, Ba®s UnionTrib. (April 6,
2009) [hereinafteMeasue Looks Certain to Paks
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power to raise salaries. In Massachusetts, for example, voters qualified a ballot initiative that
would have actually reduced legislative salati8anilarly, Oregon voters considered an
initiative to repeal the LedmtureOs power to set its own salatries.

In California, even though the 1966 measure permitted modest raises, legislative salaries did not
keep pace with inflation in the 1970s and 1980s. That is why in 1996Sérete President pro

Tem David Robertilead the effort to place Proposition 112 on the California ballot. Proposition
112 proposed an independent commission to review the salaries of Legislators and other elected
state officials annually and approve salary increases according to a setrsf fact

B. Existing Law

In June 1990, voters approved Proposition 112, which amended the California Constitution and
took away the LegislatureOs power to set its own salaries. Proposition 112 created a seven
member commission, the California Citizenspensation Commission (OCommissionO), with
members appointed by the Governor. Proposition 112 gave the Commission the power to set
salaries and benefits for the 120 members of the Legislature and other state officers, including
the Governor, Lieutenant @ernor, Attorney General, Controller, Insurance Commissioner,
Secretary of State, Superintendent of Public Instruction, Treasurer, and theefober Board

of Equalization. The Commission considers a number of factors annually in reviewing and
adjustingthe salary and benefits of state officials. These factors include: the time needed to
carry out their official duties, compensation provided to other elected and appointed officials in
Califorréia with similar duties, and the level of responsibility as@pe of authority of the

official.

In November 1990, voters approved Proposition 140, which amended the California Constitution
to establish term limits and further restrict compensation for Legislators by preventing them from
earning state retiremebenefits while serving in the state Legislatlre.

C. Changes in the Law

Under Proposition 1F, the Commission would be required to refrain from approving pay
increases for state officials in years when the state has a budget deficit. Propositquirég re

the Director of Finance for the State of California to determine whether the state General Fund is
expected to end the fiscal year with a deficit. ODeficitO means there is a negative balance on
June 30 (the last day of the fiscal year) in the $pé&cind for Economic Uncertainties (the

stateOs Orainy dayO fund) that is equal to or greater than one percent (1%) of the Géheral Fund.

Proposition 1F purports to motivate the Legislature and the Governor to pass a balanced budget;
however, the Califimia Constitution already mandates that they adopt a balanced budget each

* Rafael Di Tella & Raymond FismaAre Politicians Really Paid Like Bureaucrafs® J.L. & Econs. 477, 484
(October 2004).

>1d.

®Cal. Const. art. llla 8,

" Cal. Const. art. llla 7.
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yea~r9 The Constitutional requirement however, only requires the state to pass a balanced budget
billN not to actually end the fiscal year in balance. Proposition 1F, thereforeyovadepan
additional incentive to anticipate future deficits and prevent them from emétging.

D. Fiscal Impact

According to the Legislative AnalystOs Office (LAO), Proposition 1F would save less than
$500,000 if salary increases were withheld invaigibudget deficit year. If the salary freeze
extended over several years, the savings could amount to millions. However, the overall state
budget deficit is currently $42 billion, so Proposition 1F would not make a significant monetary
impact on the bugket

1. Constitutional Issues

Proposition 1F modifies Article 3, section 8 of the California Constitution, which established the
California Citizens Compensation Commission. Specifically, Proposition 1F prevents the
Commission from approving salaaynd benefit increases when the Department of Finance
certifies to the Commission that there is a state budget deficit. Proposition 1F makes no other
changes to the CommissionOs structure, authority, or operation.

Several other provisions of the Calif@rConstitution address compensation for members of the
Legislature. These provisions will remain unaffected if Proposition 1F is passed by the voters.
For example, Article 4, section 4, subdivision (b), provides that the travel and living expenses for
members of the Legislature may be prescribed by statute witthtwas approval from both the

state Senate and Assembly. Subdivision (c) sets limits on retirement benefits for legislators.
Most importantly, Article 4, section 7.5, specifies that thd amgregate expenditures used to
compensate a member of the Legislature, a memberOs staff and operating expenses and
equipment for the memberQOs office may not exceed $950,000 per member.

V. Public Policy Considerations
A. Arguments in Favor of Propostion 1F

Proponents support Proposition 1F for three main reasons. First, proponents argue that stopping
pay raises when the state is in debt makes common sense. When the economy is in a downturn
people generally do not usually get raises and neitiverld Legislators. CaliforniaOs

Legislators are among the highest paid in the nation, with salaries starting at $116,000 and
reaching $130,000 for those in leadership positions. Moreover, the GovernorOs salary is set even
higher at $212,000 (although tberrent Governor chooses not to accept any compensation).
Nonetheless, proponents argue it makes sense for Legislators as well as regular citizens to feel a
pinch in bad economic times.

° Cal.Const. art. IVe 12(f).
1 proposition 1F Analysissupra
11

Id.
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Second, proponents estimate Proposition 1F may save the staiagwflidollars in the future.
While the LAO estimates that the measure may only save $500,000 in a given fiscal year,
proponents focus on the mejtear benefits, which they estimate could accrue into the millions
of dollars.

Third, proponents claim Pposition 1F will make the Legislature and the Governor more
accountable and encouragetone, balanced budgets every year.

Further, some supporters admit Proposition 1F will not make a significant dent in the budget
deficit, yet they support the measias a way for voters to say OweOre mad as hell and weOre not
going to take it anymore®®

Supporters of the measure include state Senator Abel Maldonado, who sponsored the bill that
created Proposition 1F, California Alliance for Jobs, and the Smalld&asshction Committee.

B. Arguments Against Proposition 1F

Opponents put forth three main arguments against Proposition 1F. First, opponents point out that
freezing legislatorsO salaries during a budget deficit is unlikely to cause Legislators to
compomise their ideological commitments and expediently agree on what programs to cut and
how to raise taxes in poor economic times. Moreover, withholding pay increases likely will not
make Legislators more willing to compromise on tough issues, suchiag taies and cutting
government programs to achieve a balanced budget. In fact, some opponents argue that
Proposition 1F could have the absurd effect of encouraging Legislators to act too hastily in
approving future budgets in order to receive pay rai§eorgia Williams, Secretary of the

Central Committee of the Peace and Freedom Party, which opposes all six of theddatkykt
measures placed on the ballot, stated: OThis pay freeze would tend to force legislators to approve
any budget, including aevy bad budget, against their better judgmer..id a red herring, and

not at all helpful.B

Second, opponents point out that California Legislators earn salaries that are appropriate for the
work they do. Legislators work fulime representing theeople who elect them. In fact, most

if not all Legislators work more than fiiime. Legislators typically travel back and forth to

from their hometowns to Sacramento twice a week so that they can attend Legislative sessions
from Monday through ThursdayOn Fridays and weekends, most legislators can be found
meeting with constituents in their district offices and attending community events. While
Legislators earn $116,000 (which as opponents correctly point out is the highest legislator pay in
the naton), California also has the second highest cost of living in the country, following

Hawaii, a very small state with a péirne legislaturé?

2 Editorial: California Voters Should Approve 4 of 6 Measures on May 19 B&lwitra Costa Times, (March 22,
2009).

13 california Political DeskPeace and Freedom Party Opposes Budget Pooplglay 19 Ballat(March 24, 2009).
14 State.orgCost of Living by State 2008 Statistiep://www.costoflivingbystate.org/cost-living-by-state.html
(accessed April 20, 2009).
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Moreover, opponents point out that California Legislators oversee the largest state economy in
the country andiie seventhargest economy in the world. Opponents point out that the CEOs
and boards of major corporations earn millions of dollars every year, while state legislators earn
a middleclass income to steward what could be viewed as a massive OcorparittianO

budget exceeding $100 billidn.

Third, opponents point out that Proposition 1F will create only minor savings to the state and

will not solve the current state fiscal crisis. Furthermore, fogarator Ray Haynes

commented, OProposition 1F memdifies existing practices in the awarding of legislative pay
increases. The commission has never given a pay raise in the midst of a budget crisis. To enact
1F is no reform and makes no change to existing pracfitéo@ever, this assertion isnOt
enﬁrelyﬂaccurate. In 2007, the Commission approved pay raises despite a growing state budget
deficit.

Opponents include the California Peace and Freedom Party, which recently decided to oppose all
of the measures on the Special Election ballot, andS?ake, who has operated a website
evaluating propositions since 1998)ther major opponents have not come forward.

C. Financial Supporters

According to the Secretary of State, the state agency which receives and publishes data on
campaign contributins and expenditures, no campaign committees have been formed and no
money has been contributed to specifically support or oppose Proposifibn 1F

V. Conclusion

Voters and the media will likely focus most attention on the larger, more complex measures i

the package of state budget measures on the Special Election ballot. However, Proposition 1F
gives voters a chance to send a message to the Legislature. A yes vote could nudge future
Legislatures into passing a balanced budget and could save thefstatmillion dollars in pay

raises withheld from Legislators and other elected state officers. A no vote keeps the status quo,
and the California CitizenOs Compensation Commission would retain full discretion to approve
future pay raises. While in tipast the Commission has typically refrained from giving raises in
deficit years, Proposition 1F would constitutionally guarantee no pay raises to Legislators, the
Governor, and other state officers in deficit years.

!5 John Howardgalifornia: Anchoring the Pacific RinCapitol Weekly (September 18, 2008).

® Measure Looks Certain to Passipra

7 Jim SandersCapitol Raises on Tap Amid DeficBacramento Bee (December 3, 2007).

8 pete StahlPete Rates the Propositions, Special Election on May, héifh//www.peterais.com (accessed Ap
23, 2009)

19 Steve WiegandDne Guy Defends Legislative Pay Hikeacramento Be@February 27, 2009).

20 secretary of State, Political Reform Divisi@®ampaign FinanceProposition 001Fhttp://cat
access.sos.ca.gov/Campaign/Measures/Detail.aspx2i6883&session=2@(accessed April 6, 2009).
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l. Introduction

Over the past year both my-§@arold father and 9%yearold grandfather joined the social
networking website Facebook. After recovering from the shock of receiving their friend requests,
| began thinking about the changes brought abgpuhe Internet and its potential to radically
transform communication in the future. For example, Internet technology played a vital role in
the recent 2008 Presidential Electfdfrom YouTube to Twitter, Barack Obama successfully
utilized the Interneto organize supporters, and in the process reshaped American politics.

As technology becomes increasingly integrated into our daily lives, many countries are
discussing the possibility of using the Internet for vofifigfact, some countries have aliga
successfully employed Internet voting in recent elecfldn2007, Estonia became the first
country to hold an online General Election; 30,000 voters cast their ballots electrdnically.
Voters in Switzerland have also successfully participated ineféideral electiorfs.
Additionally Austria, Canada, France, Germany, Spain, the Netherlands, and the United
Kingdom are each working to develop and implement remote voting programs.

In America, however, the concept of electronic voting continues t&eéfear. Although the
Democratic Party successfully used Internet voting for the 2000 Arizona Presidential Primary,
and the 2004 Michigan Presidential Primatie technology has not been used since.

Additionally, in 2004, the United States briefly etd@red the idea of using remote Internet

voting to allow expatriates and overseas military personnel to more easily participate in the 2004
Presidential Election. This idea was quickly abandoned, however, when the Department of
Defense issued a report poamcing the security risks of Internet voting Oinsurmountdble.O

! Claire Cain MillerHow ObamaOs Internet Campaign Changed Polifies NY Times Technology Blog,
http://bits.blogs.nytimes.com/2008/1I/Bowobamasnternetcampaignchangeepolitics/ (accessed Apr. 10,
2009).
%1d.
® Estonia Claims New-oting First BBC News, Mar. 1, 2007, http://news.bbc.co.uk/go/pr/fr/i2/hil
furope/6407269.stm (accessed Apr. 15, 2009) (Internet voting was offerse \asting option among many.).

Id.
°1d.
®1d.
" ACE Electoral Knowledge Networkountries With EVoting Projectshttp://aceproject.org/agen/focus/e
voting/countries (accessed Apr. 1, 2009). [herein&tamtries With EVoting Project}
® Scott Thmsen State Democrats Set Up Online Primary Election Is 1st of its Kind, Party Officials Say, Arjz. Rep.
Jan. 15, 2000 at B4. OThe primary turnout set a record as the largest since the Democratic Party began conducting
primaries in 1984. ... All but theeof the thirtyeight voting districts within Arizona's fifteen counties had increased
voter turnout that exceeded a three hundred and fifty percent increase from the 1996 election year.O Andre M.
Chernay Analysis of Internet Voting Proposaf3al. Init.Rev. (2000) (citations omitted).
° Katharine Q. Seely8he 2004 Campaign: Online Voting; Michigan's Online Ballot Spurs New Strategies for
Democrats The NY Times, Jan. 10, 2004, http://www.nytimes.com/2004/01/10/ust2@paigronline-voting-
michigans-online-ballot-spursnewstrategiedor.html?sec=&spon=&pagewanted=all (accessed Apr. 15, 2009).
1% bavid Jefferson, Aviel D. Rubin, Barbara Simons, & David Wagh@&ecurity Analysis of the Secure Electronic
Registration and Voting Experiment (SERVE). 21, 2004, http://www.servesecurityreport.org/paper.pdf (last
accessed Apr. 19, 2009) [hereinafs&RVE Security Analyéis
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In the 2008 General Election only 49.4 percent of the valigple population in California
turned out to voté" Further, even though the Democratic primary was hotly contested, only 40
percent of CaliforniaOs votimdjgible population participated in the 2008 Primary Electfon.

And in the 2006 General Election, only a dismal 32.2 percent of the \aigilgle population in
California turned out to vot€&.Indeed, these numbers are typmeross America.

Internet voting has the potential to increase voter tulhthereby increasing participation in the
democratic process and better communicating citizensO priorities to their repredertatives

this technology is not without problemsoponents of Internet voting argue that increased voter
convenience, increased voter turnout, cost savings, faster ballot counting, and quicker election
results are reasons for adopting this technotdg®n the other hand, opponents of the

technology arge that online voting threatens the Obasic principles of secrecy . . ., anonymity,
fairness, accuracy, and transparen@yXDthe crux of the debate are concerns about (1) voter
identification, and (2) maintaining public confidence in election integritgoAdingly, this

article explores those concerns; ultimately concluding that Internet voting is something
Americans should get ready to embrace in the future.

Il. Background Information

Safe, effective and reliable elections are vital to any demoddaey.the years, as the available
technology has changed, U.S. election administration has evolved significantly. For example,
until the invention of the printing press, ballots were handwritten; similarly, fountain pens were
not available until the late 080s. Likewise, the invention of electricity, electronic typewriters,
better printing presses, and later computers have all played a role in making elections more
efficient and more accessibfe.

Paper ballots are Orelatively easy to produce, easy tanthgasy to count,0O making them an
attractive choice for elections. Paper ballots, however, are also Oquite expensive to print and
distribute, they can only be used once, and they are not a particularly good use of reSources.O
Moreover, O[c]ounting papeallots manually, although relatively reliable can prove
cumbersome and prone to errofSl@deed, the 2000 U.S. Presidential Election provided a

public display of many of the pitfalls of using paper ballots.

! United States Elections Proje2608 General Election Turnout Ratéstp://elections.gmu.edu/
Turnout_2008G.html (last accessApr. 15, 2009).
'2 United States Elections Proje208 Presidential Nomination Contest Turnout Rates
http://elections.gmu.edu/Turnout_2008P.html (accessed Apr. 15, 2009).
'3 United States Elections Proje2006 General Election Turnout Rates
http://dections.gmu.edu/Turnout_2006G.html (accessed Apr. 15, 2009).
“ ACE Electoral Knowledge Networkaternet Voting http://aceproject.org/aceen/topics/et/eth/eth02/
<135th02b/eth02b4 (accessed Apr. 19, 2009) [hereinlaftemet VVoting,.

Id.
* ACE ElectoraKnowledge NetworkContext of Elections and Technologytp://aceproject.org/aceen/
topics/et/et30 (accessed Apr. 19, 2009).
" ACE Electoral Knowledge Networkhe Future of Elections and Technolpbitp://aceproject.org/aceen/
Egpics/et/etj (accessedA 10, 2009).

Id.
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Starting in the 19900s, with the emergenpepdlarity of the Internet, people have speculated
about the possibility of implementing Internet voting. For example, in 1998, the New York
Times proclaimed that Internet voting was ONot Around the Corner, but on the H5ti@werO
the past decade var®experts have conducted studies on the feasibility of secure Internet
voting. The results of such studies and experiments have beeri\mikéch is presumably one
important reason Americans have been hesitant to embrace this tecifiology.

1. Voter Identification

The concept of Oone person, one voteO is fundamental to AmericarfS@tistgimple

statement of the legal standard, however, fails to articulate its true complexity. In truth, various
burdens can be placed on the right to vote; for exarapilelren cannot vote, in many states

felons cannot vote, and eligible voters must be registered. Voter identification (sorting eligible
voters from ineligible voters), therefore, plays a vital role in ensuring election int&grity.

Across America, votadentification laws vary drastically, yet voter fraud has historically been
exceedingly uncommoff;when people consider adopting Internet voting, however, concerns
about voter identification and voter fraud are renewed. As various countries acrossehe glob
adopt (or prepare to adopt) Internet voting technology, they each have settled on different
systems for voter identification. Leading the way are Estonia, Switzerland, Austria, and Canada.

Estonia. In Estonia, each citizen has a government issued fidatibn card containing an
Ointegrated electronic chipO allowing secure remote authenti¢atiese cards are used not
only for voting, but also for OdriversO licenses, library cards, and other essential $&rvices.O
Remote online voting is conducted seal days in advance of Election Day. Once the advance
voting period ends, Oa list of citizens who have voted electronically is complied and sent to
polling stationsO to prevent double vofihg.

¥ Rebecca Fairley Raneypting on the Web: Not Around the Corner, but on the Hoyi3ept. 17, 1988, available
at http://www.nytimes.com/1998/09/17/technology/votorgthe-web-not-aroundthe cornerbuton-the

horizon.html (accessefpr. 10, 2009).

2% |Internet Votingsupra Seealso Tadayoshi Kohno, Adam Stubblefield, Aviel D. Rubin, & Dan S. Wallach,
Analysis of an Electronic Voting SystdlEBEE Symposium on Security and Privacy 2004, Feb. 27, 2004,
http://www.avirubin.com/vote.pdBcessed Apr. 19, 2009) (discussing security risks associated with paperless
electronic voting machinespERVE Security Analyssupra(concluding that Interndiased voting systems are too
vulnerable for use in binding elections).

2t Reynolds v. Sims, 7 U.S. 533 (1964).

2 ACE Electoral Knowledge NetworKechnologies with Electoral Applicatigrtttp://aceproject.org/aceen/
topics/et/eta (accessed Apr. 10, 2009).

238 Kathryn L. Pattersorvoter Fraud vs Voter Suppression: A Refocus in Valdak Init.Rev. (Fall 2008),
http://www.mcgeorge.edu/Documents/centers/government/Voter_Fraud_and_Suppression_Report.pdf (accessed
Apr. 22, 2009).

** Richard TwiggEuropeOs Experiments isMBting Feb. 28, 2008, International Foundation for Electoral
Systems, httgwww.ifes.org/features.html?title=Europe%25s%20Experiments%20in9%20iEg (accessed Apr.
10, 2009).

2 d.

2 d.
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Switzerland. In Switzerland, registered voters receive votiagds by mail before each election.
(This was true even before Internet voting was implemented.) To facilitate voter identification

for Internet voting, a scratebff metallic strip under which a unique Ovoting numberO is found
was added to the voting cls: Swiss citizens use their voting card regardless of whether they
vote inperson, by mail or online. If voting online, the person accesses the voting system through
a normal web browser; to gain access to a Osecure electronic polling booth and submit the
vote,O the voter must enter their unique voting card nuhber.

Austria. Though Austria has not yet implemented remote Internet voting in a legally binding
election, several tests have been conducted. Citizens of Austria each have an Austrian electronic
National Id Card (BYrgerkarte). In order to vote online it is expected that voters will be required
to apply for an Oelectronic voting tokenO prior to Election Day. The electronic voting token

would be saved on the electronic National ID Card; on Ele€&yn the voter would submit

their token to gain access to online vofifig.

Canada.Like Austria, Canada has not used online voting technology in a national election,
though it has been used in some municipal and school board elections. Under the Canadian
system, each voter receives a unique OVoter Identification NumberO and a unique password,
which they were able to use for either Internet or tedoak telephone voting.

In America elections are administered by each individual state. For that reaston etated

laws (including voter identification laws) differ across the nation. For example, voter
identification laws in California require only sédfentification, while Indiana law requires

voters to present a government issued identification®&ndrther, unlike Estonia and Austria,
Americans are not issued national identification cérds, each state would have to individually
evaluate which of these methods (or another method entirely) would work best for their voters.

In California, for exarple, prior to each election voters already receive a sample ballot and a
Voter Information Guide through the mail. Given that fact, California could potentially adopt a
system similar to the one employed in Canada (sending each registered voter witle a uniq
identification number for each election) with relatively few changes to the existing system.
Adopting such administrative changes to accommodate online voter identification concerns
would not be an insurmountable obstacle to Internet voting.

V. Election Integrity

A successful democracy requires participation in elections and confidence in the electorate that
election results represent the will of the people. To that end, in addition to ensuring that only

27 |d.
z: Countries With EVoting Projectssupra

Id.
%0 Pattersonsupra
st Although Congress passed the Real ID Act of 2005 requitaig driversO licenses and identification cards to
comply with national standards, to date no state has implemented the legiSlka¢gitaikumar VijayanObama Will
Inherit A Real Mess on Real J@omputer World, Dec. 22, 2008, http://www.infoworld.corsédlrity
central/obamavill -inheritreakmessreatid-528 (OReal ID program, the thagarold effort to impose
identificationcard standards on state governments, remains mired in controversyO)
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eligible voters cast ballots, election intégriequires that elections are secret, fair, accurate, and
transparent. Proponents of Internet voting argue that various techniques such as code®isibility,
network and data encryptidhand implementing a system of checks and balances would
accomplish thse goals secure enough to provide fair elecfibHswever, critics argue that the
necessary technology simply does not currently exist to ensure that these goals would be met.
Moreover, first impressions matter, opponents argue, and the governmenbnlgudét one
opportunity to attempt Internet voting; if the experiment is successful voter confidence would
increase, but if it fails, voter confidence might be destréyed.

In their 2004 report, the United States Department of Justice (DOJ) identigatireats to
election integrity that they considered heightened in the context of Internet voting: (1)
disenfranchisement; (2) modification of a voterOs ballot by a third party; (3) privacy; (4) voting
more than once; and (5) vote buying, selling, ardinica In support of such assertions, the DOJ
makes several key points. First, the DOJ argues that because there is reetfieteaudit
trail,O voters cannot be confident their vote was correctly recrSedond, the DOJ implies
that with Internet ving, privacy would be illusory. Third, the DOJ distinguishes smatiale
voter fraud potentially perpetrated under absentee voting systems, from theckdegeoter

fraud that would be possible with Internet votifitn concluding that Internet votirghould not
be adopted, the DOJ emphasized that final point by stressing thasd¢atgeundetectable fraud
could occur from anywhere in the worfd.

At this time, a report definitively declaring Internet voting secure against all potential attacks
canna be found. Further, even the countries that have adopted Internet voting do not claim that
such technology is without vulnerabilities. Although it is clear that Internet voting has many
potential benefits, presently Internet voting presents a serious nsker confidence in election
integrity.

V. Conclusion

Admittedly, Internet voting is not currently ridiee. Moreover, realistically, regardless of future
technological improvements, security risks associated with online voting will always remain.
Indeed, skepticism in America of Internet voting is understandable; however, foreclosing on the
possibility of someday adopting this technology in America is not.

%2 ACE Electoral Knowledge NetworlRublic Assurance Measurdsttp://aceproject.org/agen/topics/et/etc/etc08
(accessed Apr. 10, 2009) (publishing the Ocode used for electoral computer programs so that they can be
independently [analyzed]O).

% Rolf Oppliger,Addressing the Secure Platform Problem for Remote leté&fating in Genevavay 3, 2002,
http://www.geneve.ch/evoting/english/doc/rapports/rapport_oppliger_en.pdf (accessed Apr. 19, 2009) (O. . . the
secrecy and integrity of the ballots can be addressed with the Secure Sockets Layer (SSL) or Transport Layer
Security (TLS) protocolO).

*d.

% Computer TechnologistsO Statement on Internet Yoting
http://verifiedvoting.org/downloads/InternetVotingStatement.pdf (accessed Apr. 15, 2009).

:s SERVE Security Analysisupra

»1q

¥ d.
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Americans are asked to vote more frequently than voters in any other é8@ntine votng

would make participation in elections more convenient and accessible, thereby increasing voter
turnout and facilitating better communication between representatives and their constituents.
Adopting this technology will require striking a balance betweggimizing voter convenience

and participation, and maintaining the integrity and secrecy of elections. Adopting this
technology will not (and should not) happen overnight. However, it is time we started getting
ready for the futurl§ it is time we starteglanning out how to make Internet voting work in the
future, instead of focusing on why it will not work right now.

0 Michael McDonald5 MythsAbout Turning Out The Vat®ct. 29, 2006, The Washington Post,
http://www.washingtonpost.com/wglyn/content/article/2006/10/27/AR2006102701474 .html (accessed Apr. 15,
2009).



