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Proposition 1D

I. Executive Summary

In 1998, California voters approved Proposition 10 to improve early childhood
development in California. Proposition 10 created a new $0.50 tax on cigarettes and
$1.00 tax on other tobacco products to establish special funding for community-based
health care, child care, and educational programs for children under the age of six. Under
the Proposition 10 framework, the revenues from that tax must be used exclusively to
fund those specific Proposition 10 programs. Unspent revenues are kept for use in later
years. Additionally, as part of improving early childhood development in California,
some of the tobacco tax money is allocated to mass media campaigns. Finally,
Proposition 10 also created the First 5 California Commission (State Commission) and
First 5 Commissions in each of California’s 58 counties (County Commissions) to
provide governance for the childhood development programs.

Proposition 1D, or the Children's Services Funding Act, is part of a package of measures
placed on the ballot designed to reform and to resolve California's current fiscal crisis.
Proposition 1D seeks to amend the California Constitution to allow the temporary
reallocation of a portion of the Proposition 10 tobacco tax to pay for non-Proposition 10
programs that provide health and human services to young children. Proposition 1D
would provide approximately $1.7 billion over 5 fiscal years to these non-Proposition 10
programs and would result in a corresponding reduction of funding to Proposition 10
programs. Proposition 1D would also remove the funding allocation to mass media
campaigns in Proposition 10 and would change county governance by requiring county
auditors to serve as members of County Commissions.

Proponents of Proposition 1D argue that the measure is a necessary and fiscally sound
step that would protect programs for children and help balance the state budget. On the
other hand, opponents of Proposition 1D argue that the measure will drastically reduce
services to children and that California should look elsewhere for funds to balance the
budget.

Polling from March 10-17, 2009, showed that 48 percent of likely voters would vote yes,
36 percent would vote no and 16 percent were undecided.'

I1. The Law
A. Current Law
In 1998, California voters enacted Proposition 10, an initiative also known as the

California Children and Families First Act, to provide services to children from prenatal
to age five funded by an additional state tax on tobacco products.” Proposition 10 grew

! Public Policy Institute of California, Californians & Their Government,
http://www.ppic.org/content/pubs/survey/S 309MBS.pdf (March, 2009).

* Karen A. Bodenhorn & Deborah Reidy Keich, Implementation of California’s Children and Families
First Act of 1998, 11 The Future of Children 150, 151 (Spring/Summer 2001),
http://www.futureofchildren.org/usr_doc/vol 11 no 1 no_photos.pdf.
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out of the “I Am Your Child” public awareness campaign started by actor and director
Rob Reiner. That initiative garnered support from child welfare advocates as well as anti-
smoking organizations, such as the American Cancer Society, the American Heart
Association, and the American Lung Association.” Since product sales drop as prices rise,
tobacco companies provided much of the funding to oppose Proposition 10.* Despite the
tobacco industry’s opposition, voters passed Proposition 10, and the commissions set up
by Proposition 10 became known as First 5 California.’

All revenues from the tobacco taxes are deposited directly into the California Children
and Families Trust Fund and are not subject to appropriation by the Legislature for other
programs. Proposition 10 was intended to add to, not replace, current sources of funding
for child development programs.® Unspent reserve funds in a fiscal year are retained for
use in later years.’

Proposition 10 provides direct support for early childhood development through
coordinated community-based programs: for example, it (1) prepares children to enter
school “in good health, ready and able to learn, and emotionally well developed’™; (2)
provides “parental education and family support services relevant to early childhood
development™; and (3) uses mass media to educate the public on “the importance and the
benefits of nurturing, health care, family support, and childcare”® and make the public
aware of available childhood development programs.'' The act also funds smoking

prevention programs.'?

Proposition 10 requires the State Commission to allocate 6 percent of Commission funds
for mass media, compared with 5 percent for education, 3 percent for child care, 3
percent for research and development, 2 percent for the unallocated State Commission
account and 1 percent for administration.”” Indeed, the mass media efforts are considered
an important part of the Proposition 10 strategy to improve conditions for young children
in California. According to the First Five annual report for fiscal year 2006-2007, First
Five mass media programs generated 296 million advertising impressions (number of
audience members exposed to advertisement) during the fiscal year. A general media
campaign by First 5 during that fiscal year reached 91 percent of television audiences
ages 18-34 an average 26 times over three months. Radio informational advertisements

>Id. at 152.

*1d. at 153.

> First 5 California First 5 California Commission, http://www.ccfc.ca.gov/ (accessed April 1, 2009).

% Legislative Analyst Office, Budget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds: Services for Children, http://www .lao.ca.gov/ballot/2009/1D_05_2009.aspx (accessed April
1,2009).

" Id.

¥ Proposition 10, Proposition 10 — Full Text of the Proposed Law, http://ccfc.ca.gov/PDF/ccfcact. pdf
(accessed March 18, 2009).

° Id.

" 1d.

" 1d.

" 1d.

" California HealthCare Foundation & Center For Governmental Policy, /D Children's Services Funding:
Behind the Scenes, http://www.healthvote.org/index.php/history/C44/ (accessed April 22, 2009).
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reached an average of 62 percent of the general population over-mtmikeperiod. A
six-month First 5 outdoor campaign made use of 1,191 billbod/@38 buses, and 3950
interior bus advertisementsirst 5 also partnered with Univision to run a sizable Spanish
language mass media efféHEducational mass media campaigns are just one example
of the broad range of direct and indirect programs impgathild development that First

5 is currently able to engage in.

Proposition 10 stresses local governance of programs. In addition to the State
Commission there are First 5 County Commissions in each of the 58 counties throughout
the state. County Comnsisns receive 80 percent of the revenue from the Proposition 10
tobacco tax. Each County Commission has five to nine volunteer members who are
appointed by the county board of supervisdtsnder current law, County Commission
members must be selected framong the following: (1) the county health officer; (2)
persons responsible for county children's services, public health services, (3) behavioral
science services, social services, substance abuse and treatment services; (4) recipients of
project funding (5) early childhood educators; (6) representatives of various types of

local child and family care groups; (7) representatives of school districts; (8)
representatives from medical associations; and (9) representatives from community
organizations focuskon early childhood developméfit.

B. Proposed Changes to the Current Law

After Governor Schwarzenegger declared a fiscal emergency in December 2008 due to
the $42 billion budget shortfall, the Legislature passed bill ABX3 17, which created
PropositionlD. The bill was passed by the Senate and the Assembly on February 19,
2009 and was signed by the Governor shortly afterwards which allowed Proposition 1D
to appear on the ballot. Proposition 1D must be approved by the voters to have any
effect.

Propositon 1D would temporarily open up the Proposition 10 tobacco tax revenue stream
to fund other state health and human services programs for children. These programs
currently draw their monies from the state General Fund. Proposition 1D accomplishes
this byauthorizing the redirection of $275 million to $340 million from the State
Commission's reserve fund and by authorizing the redirection of a portion of future
tobacco tax revenues over the next five fiscal years, ending with220¥3 $268 million

from tobacco tax revenues would be redirected annually to other protframs.

Additionally, Proposition 1D also changes how funds are distributed within First 5. The
measure would delete the 6 percent funding allocation for the mass media account. As a
result, undocated State Commission funding would increase from 2 percent to 8 percent.

14 california Children and Families Commissidtizst 5 California 2006-2007 Annual Report,
http://www.ccfc.cagov/pdf/annual_report_pdfs/Annual_Report-@6 pdf (accessed April 1, 2009).
5Bodenhorn & Keich, 11 The Future of Children at 152.

18 proposition 10Proposition 10— Full Text of the Proposed Law.

7 egislative Analysis OfficeBudget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds: Services for Children.
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Moreover, Proposition 1D would require the State Commission to distribute the
unallocated funds, if needed, to ensure that every County Commission has a base funding
level of atleast $400,008°

Further, Proposition 1D would mandate that First 5 revenues only be used for OdirectO
services. ODirectO is undefined by the proposition, but depending on how it is interpreted,
it could narrow the scope of the activities First 5 isentty engaged i’ Potentially,

some current First 5 programs might not be considered OdirectO services; examples might
include recruiting and training child care workers, preschool teachers, dentists, direct
payment of insurance premiums for children sertbvation of buildings that house
preschool$’

Finally, Proposition 1D allows a local controller to utilize the funds held by County
Commissions for loans to the local general fund. The loans may not interfere with the
projects of the County Commissioasd must be repaid with interéSdditional audit
requirements would be imposed on each County Commission and the county auditor
would serve as an exfficio member of the County Commissién.

C. Likely Effects of the Proposed Changes

A onetime $340million reallocation would be made from the State Commission's
unspent funds to other general fund obligations in fiscal year2000, causing a $340
million stateGeneral Fund savings and a corresponding reduction in State Commission
funding? As of Jure 30, 2008 the State Commission had approximately $400 million in
unspent funds and the County Commission had approxing&elybillion in unspent

funds. Much of this funding had been rolled over from previous yé&amsponents of the
initiative have note that since the State Commission has spent less money that it has
taken in, it should not be unduly affected by the diversion of part of this s@tplus.
However opponents of the initiative note that because of myakir and longerm

projects, many unspéfunds are allocatefdr future spendingnd that some budget
surplus is required to respond to emergenGies.

4.

¥ First 5 Contra Cost&roposition 1D and First 5,

http://www firstfivecc.org/uploads/Home/Q&A_ProplD_First5.pdf (last updated March 11, 2009).
2 First 5 CaliforniaWhat Will Prop 1D Do to First 5, http://lwww.noonproposition1d.com/the
facts/49.html (accessed April 21, 2009).

2L Cal. Assembly ABX3 17, 130105(d)(2)(A) (Feb. 19, 2009), http://www.thepolicyreport.net/wp
content/uploads/2009/02/prop_1d.pdf (last accessadhVia3, 2009).

2214, at 130150(a).

23 egislative Analysis OfficeBudget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds. Services for Children.

*1d.

5 Adam HaverstockProposition 1D Is Sound Fiscal Policy,
http://www.thepdicyreport.net/2009/03/06/propositidid-is-soundfiscatpolicy/ (March 6, 2009).
?No On Prop 1DFirst Five At Risk: Misleading Claims, http://Awww.noonproposition1d.com/the
facts/53.html (accessed April 1, 2009).
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The additional annual reallocation of $268 million annually through 2013-2014 from the
Proposition 10 revenue stream would result in an equal state General Fund savings.
According to the California Legislative Analyst's Office estimates, this reallocation could
reduce Proposition 10 revenues by slightly more than 50 percent. Based on downward
trends in tobacco consumption, the Proposition 10 tobacco tax should take in about $500
million in fiscal year 2009-2010, and that total would shrink by approximately 3 percent
annually in the future.”’

Over the lifetime of the temporary diversion, the General Fund is expected to achieve a
savings of approximately $1.68 billion.

As the temporary diversion would also reduce the funds available for Proposition 10
programs, some programs could be impacted and the overall funding for welfare and
development programs for children through the age of five would be lowered. This could
result in costs to counties and schools that make use of Proposition 10 funding through
First 5 programs. Exactly how much of the reserve of unspent funds are committed to
future expenditures is unknown, so the exact potential impact of Proposition 1D on First
5 programs cannot be calculated.”® Additionally, absent Proposition 1D's passage, other
revenue increases or spending reductions would be required to account for the state's
substantial budget shortfall.*’

The permanent reallocation of the 6 percent funding allocation for mass media efforts
into the unallocated fund would mean that the State Commission would not be required to
engage in mass media efforts. While the State Commission could choose to use
unallocated funds for mass media efforts, the new requirement that unallocated funds be
used to provide each county commission with a base funding level of at least $400,000
would reduce the amount of unallocated funding available for such projects.

By making each county auditor a member of the County Commission, Proposition 1D
allows county auditors to play an active role in the governance of the First 5 programs.

III.  Legal Challenges, Drafting and Constitutional Issues

Proposition 1D does not appear to trigger any potential constitutional issues. The
constitutionality of Proposition 10 was previously challenged in California Assn. of
Retail Tobacconists v. State of California.*® The California Association of Retail
Tobacconists (CART) alleged that Proposition 10 violated the single subject rule because

*7 Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds. Services for Children.

¥ Bay Area News Group, Voters Should Approve 4 of 6 Measures on May 19 ballot,
ContraCostaTimes.com, http://www.contracostatimes.com/ci_11967118?nclick check=1 (March 21,
2009).

¥ Legislative Analysis Office, Budget Act of 2008. Proposition 1D California Children and Families Act:
Use of Funds. Services for Children.

3 California Assn. of Retail Tobacconists v. State of California, 109 Cal. App.4th 792, 809-811 (Cal.App. 4
Dist. 2003).
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it dealt with both reducing consumption of tobacco products and early childhood
development programs.’’ The single subject rule requires that an initiative contain only
one subject to be submitted to the voters or to have any effect.”> However, the single-
subject rule is construed broadly by California courts and only requires that the
provisions of an initiative be “reasonably germane” to each other and to the overall goal
of the initiative.” In the California Assn. Of Retail Tobaccaiscase, the court held that
the provisions of Proposition 10 were reasonably germane, noting that the negative
connection between childhood development and exposure to tobacco products.’* The
Court also rejected other claims against Proposition 10's validity.”> No further validity
litigation is expected, however, because none of the modifications to Proposition 10 that
would take effect if Proposition 1D is approved by voters would require any of these
holdings to be revisited.

One potential source of post-election litigation, however, is the lack of clarity about what
the term “direct services” means. Proposition 1D limits the State and County
Commissions to funding direct services without defining the term “direct services,”
However, currently it is unclear whether the term is intended to be construed broadly or
narrowly—which could have varying impacts on First 5 programs.

IV.  Policy Arguments
A. Proponents’ Arguments

Proposition 1D is supported by “Budget Reform Now” (www.cabudgetreformnow.com),
a coalition of interests led by Governor Arnold Schwarzenegger including taxpayer
groups, business, labor, seniors, public safety and others; Budget Reform Now supports
all six budget reform propositions on the May 19, 2009 Special Election ballot.*

Proponents of Proposition 1D contend that, in tough economic times, California must
ensure that all available dollars are spent to sustain existing programs for children five
and under.’” Proponents argue that Proposition 1D protects funding for programs for at-
risk children by temporarily authorizing the reallocation of otherwise unspent Proposition
10 funds.”® Additionally, they also note that Proposition 1D would fund these programs
without increasing taxes.”” Further, proponents further contend that Proposition 1D would
allow local First 5 County Commissions to continue their important work.*’

*ld. At 809-811.

*21d. at 808-809.

> Id. at 809.

**1d. at 810-815.

Id at 815, 827-829, 832-833, 836, 843-844.

3% Budget Reform Now, Our Teamhttp://www.cabudgetreformnow.com/team/? c=xvzal88r8elq3q
(accessed April 5,2009).

37 Secretary of State, California Statewide Special Election, Tuesday, May2099, Official Voter
Information Guidehttp://www.voterguide.sos.ca.gov/pdf-guide/complete-vig-may192009.pdf (last
accessed April 5, 2009).

*1d.

*1d.

“d.
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Proponents state that Proposition 1D is sound fiscal policy and that the inclusion of a
county auditor on County Commission boards will help funds be spent responsibly and in
accordance with generally accepted accounting principals.*'

The Contra Costa Times endorsed Proposition 1D, characterizing it as not painless, but
necessary.*> According to the article, the temporary reallocation of funds would soften
the blow caused by California's financial crisis.*

B. OpponentsO Arguments.

Opposition to Proposition 1D has been organized by the “No on Proposition 1D”
Campaign (www.noonpropositionld.com). Groups representing health care workers and
health care institutions, social welfare providers, education, counties, First 5 California,
and others have come out in opposition to Proposition 1D.**

Opponents claim that Proposition 1D would take needed funds away from local
communities and transfer it to the State Government.* They believe that diverting these
funds would eliminate programs—including those providing immunization booster shots
for children, preschool services, and smoking prevention services for young parents.
They characterize Proposition 1D as putting the burden from California's fiscal crisis on
children.*® Opponents also note that California voters previously rejected an attempt to
repeal Proposition 10. Further, in opponents opinion, enacting Proposition 1D would
violate the will of California voters who enacted Proposition 10.*’

Regarding the “unspent” funds, opponents argue that such funds are actually already
accounted for because they have been promised to multi-year projects.*® These funds,
they claim, are necessary for many multi-year First 5 programs, and without the money,
programs for children would be at risk. Further, opponents point out that many of the at-
risk pr%grams are preventative measures—which could save the state money in the
future.

A Stockton Record article points out that Proposition 1D will move money away from
programs for preschool providers and other early childhood organizations. Focusing on

*! Haverstock, Proposition 1D Is Sound Fiscal Policy.
jz Bay Area News Group, Voters Should Approve 4 of 6 Measures on May 19 ballot.
1d.
*No on Proposition 1D, Endorsements, http://www.noonproposition1d.com/endorsements.html
* Secretary of State, California Statewide Special Election, Tuesday, May 19, 2009, Official Voter
Information Guide.
“Id.
T 1d.
* No On Prop 1D, First Five At Risk: Misleading Claims.
* Steven Harmon, Programs for mental health, poor children at risk, Mercury News,
http://www.mercurynews.com/breakingnews/ci 12185104 (April 20, 2009).
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San Joaquin county, the article states that Proposition 1D could result in a 50% reduction
of local funding next year for programs that serve thousands of at risk children.”

V. Conclusion

If passed, Proposition 1D would transfer approximately $1.7 billion, over five years, from
the First 5 tobacco tax and trust fund to the General Fund. This money would replace
General Fund dollars that are currently going to fund non-First 5 health and human
services programs for children up to age 5. This change would result in a $1.7 billion
offset of the current $42 billion General Fund deficit and a corresponding reduction of
funding available to First 5. Proposition 1D also would make other funding allocation and
governance changes to First 5. Passage of Proposition 1D would help address the current
budget shortfall. It is likely that passage of Proposition 1D would also limit or reduce
some of First 5's program activities for children age five and under.

A yes vote would modify Proposition 10 and authorize the temporary reallocation
of Proposition 10 funds to address California's budget shortfall. A no vote would reject
the proposed modification of Proposition 10 and prevent the use of Proposition 10 funds
and revenues to fund other programs.

>0 Jennifer Torres, Proposition in May Election Would Move Money Away From Program, The Stockton
Record, http://www.recordnet.com/apps/pbcs.dll/article?’ AID=/20090403/A_NEWS04/904030326/-1/rss01
(April 03, 2009).



