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Proposition 1B

I. Executive Summary

If approved, Proposition 1B will amend the California Constitutional provision (created by
Proposition 98) that ensures a minimum percentage of the state budget is spent on K-14
education.! Under Proposition 98, the state is required to provide “maintenance factor
obligations” in years when the state cannot afford the full payments to education it would
otherwise be required by law to make.” However, Proposition 98 did not clearly articulate how to
calculate the amount of such obligations.” In lieu of litigation to determine the appropriate
method for calculation, Proposition 1B was proposed by the Legislature and placed on the ballot
for voter approval.

Proposition 1B would create a “supplemental education” obligation that would require the state
to make $9.3 billion in supplemental payments to K-14 education. These supplemental payments
would act as a replacement for any payments that the state would otherwise be required to make
under the currents law’s maintenance factor obligation.* Payment would begin in 2011-12 when
the California economy is projected to be stronger.

If Proposition 1B fails, the obligation amount will likely be decided by the courts under the
Proposition 98 framework. Therefore, education might still receive $9.3 billion in supplemental
payments, or it could receive a lesser amount—depending on the courts’ interpretation of the
law.

Proposition 1B is tied to Proposition 1A, also on this Special Election ballot.” That measure
would establish a Supplemental Education Payment Account to make the annual supplemental
payments until the $9.3 billion has been raised. While Proposition 1A can go into effect
regardless of Proposition 1B’s approval, Proposition 1B can only go into effect if Proposition 1A
is also approved.’

I1. The Law
A. Existing Law
Proposition 98. Voters approved Proposition 98 in 1988 as an amendment to the California

Constitution.® The measure guarantees an annual increase in education funding in the California
budget, and provides a minimum level of funding each year for kindergarten through twelfth

" Legislative Analyst’s Office, Ballot Propositions, http://www.lao.ca.gov/ballot/2009/1B_05_2009.pdf (February
25,2009).
’Id.
*Id.
‘Id.
* Legislative Analyst’s Office, Voter Guide, Proposition 1B Analysis, http://www .voterguide.sos.ca.gov/pdf-
6guide/props/prop1b—a1na1ysis.pdf (March 18, 2009) [hereinafter Voter Guide].
1d.
" Id.
s Legislative Analyst’s Office, Proposition 98 Primer, http://www .lao.ca.gov/2005/prop 98 primer/
prop 98 primer 020805.htm (February 1, 2005).
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grade education and community colleges.” The annual increase accounts for growth in K-12
attendance and growth in the economy. The guaranteed funding is provided through a
combination of state General Fund money and local property tax revenues.

Proposition 98 “Tests” and “Maintenance Factor Obligation.” There are three formulas, or
“tests,” used to determine K-14 funding.'® Which test is triggered depends on the amount of tax
revenues collected by the state in a given year.'' Test 1 requires spending on education to make
up 39 percent of the state budget.'* This test has only been used once, in 1988-89." Test 2
increases prior-year funding by growth in school attendance and per capita personal income.'* It
is generally used in years with normal to strong General Fund revenue growth. Test 3 increases
prior-year funding by growth in school attendance and per capita General Fund revenues. This
test is used in years when General Fund revenues fall or grow slowly. Test 2 has historically
been used most often, though Test 3 has been employed when General Fund revenues have
fallen.

Proposition 98 was approved to grow K-14 funding. However, in Test 3 years the state has
provided lessgrowth in K-14 funding than the growth in the per capita personal income (which
would be provided under Test 2)."” The difference between the funding that would have been
provided under Test 2 and what was actually provided under Test 3 is called the “maintenance
factor obligation,” which requires the state to increase K-14 funding in future growth years.'® A
percentage of the obligation is added to the base education funding allocation annually until the
maintenance factor is restored.'” The minimum yearly maintenance factor obligation is based on
state revenue growth.'® Thus, when state revenues grow quickly, larger payments are made, and
the obligation is paid off in a shorter amount of time.

Unclear Constitutional Interpretation of Test 1 Years. Based on the amount of tax revenues
collected by the state, the minimum guarantee for 2008-09 and 2009-10 will be determined using
Test 1. Using Test 1 raises two novel issues. First, using Test 1 for 2008-09 would allocate less
educational funds than if Test 2 was used. Because the state has always calculated the minimum
guarantee using Test 2 or 3, it is unclear how the maintenance factor obligation works in Test 1
years when the funds allocated would be less than using Test 2. One interpretation is that there is
no obligation created. A second interpretation is to treat Test 1 the same as Test 3 and to
calculate the difference between what would have beeallocated under Test 2 and what was
actuallyallocated under Test 1." If the latter interpretation were used, it would create an
obligation of $7.9 billion.** Combined with the state’s previous 2007-08 obligation of $1.4

’1d.
d.
"d.
2d.
Bd.
"d.
Bd.
d.
7d.
®d.
¥ d.
4.
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billion, under the second interpretation the state would face a total obligation of $9.3 billion in
future budget years.

The second issue relates to how the obligatigraid in a Test 1 year. One interpretation is that
the obligation payments are to be made on top of the Test FAévesther interpretation is that
the payments are to be made only on top of the Test 2*feliee first interpretation would
require thathe state begin supplemental payments in 20D8nd could result in a significantly
higher minimum guarantee in 2009.

Distribution of Funds. Approximately twethirds of Proposition 98 funding is used forlR

revenue limits. Each school district haseaenue limit funding amount per unit of average daily
attendanceln other words, school districts receive funding per student, measured by average
daily attendance. Revenue limit amounts were initially based on each districtOs 197@6is per
fundinglevel, which varied significantly among districts. The Legislature has provided
additional revenue limit funding for the purpose of Oequalization.O The additional funding goes
to those districts with the lowest peupil revenue limit amounts in order duce funding
differences among school districts.

B. Proposed Changes to the Law

OSupplemental ObligationO Creat&toposition 1B would require the state to make a total of
$9.3 billion in supplemental payments teld educatiofi* The supplemental paymis would

be made in annual installments, beginning in 2023 This supplemental obligation would
replace any maintenance factor obligations created in-@8@nhd 20089, by essentially
erasing any past obligations owed by the state.

Distribution of Funds. This measure would give discretion to the Legislature and the Governor
as to how the supplemental payments would be distributed. Of thel2Qddyment, up to $200
million can be provided to school districts with low {pepil revenue limits to eqliae revenue

limit payments among district§ The Legislature and the Governor would also have discretion
as to the amount distributed betweerdlXand community collegésThe remaining payments
would be distributed based on districtsO per pupil revenite?’

Connection to Proposition 1AProposition 1B will be paid for by Proposition 1A. That measure
expands CaliforniaOs Rainy Day Fund and creates a Supplemental Education Payment Account
for Proposition 1B Proposition 1A would require the state &pdsit 1.5 percent of General

Fund revenues into the Account annually until the entire $9.3 billion in supplemental payments

%% See Legislative AnalystOs OfficEoter Guide, Proposition 14 Analysis, http:/lwww.voterguide.sos.ca.gov/
analysis/propla.htm (March 18, 2009).
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had been provided.* If Proposition 1A is not approved however, the provisions of Proposition
1B cannot go into effect—even if Proposition 1B receives a majority vote.’’

C. Likely Effects of the Proposed Change

Procedural Effect. 1f Proposition 1A and 1B both pass, the state will not have to determine what
happens to the maintenance factor obligation in a Test 1 year. Instead, the $9.3 billion obligation
under Proposition 1B would replace any past and current maintenance factor obligation.>
Therefore, there would be no need to address the issue of whether an obligation is created by
using Test 1 when the funds allocated would be less than under Test 2. Additionally, if
Propositions 1A and 1B both pass, the state will begin making payments in 2011-12.* Therefore,
because the proposition provides the start date for payments, the issue of whether obligation
payments are to be made on top of the Test 1 levels or only on top of the Test 2 levels would be
irrelevant. However, although this measure would eliminate these two issues for the time being,
it WOU]}(} not clarify the uncertainty regarding the maintenance factor in Test 1 years for the
future.

Fiscal Effect. The fiscal impact of Proposition 1B is unclear because the amount California
would be obligated to pay under Proposition 98 cannot be anticipated.”® That amount would
otherwise be determined through litigation wherein the courts would have to interpret the
constitutional provisions created by Proposition 98. Of course, if Proposition 1A is not approved
by the voters, Proposition 1B would not go into effect, so the amount owed by the state would
have to be determined through litigation.”

While we cannot know with certainty what the fiscal impact may be, regardless, it is likely to
have three components: (1) savings in the near term, (2) costs in the long term, and (3) an
indirect tax increase.”’ First, in 2009-10 and 2010-11, the measure could result in annual savings.
By postponing obligation payments until the economy is stronger, the state could save several
billion dollars.*®

The second component is costs in the long term. If Proposition 1B is approved, in 2011-12, the
state would begin making the $9.3 billion in supplemental obligation payments. However, the
Legislative Analyst’s Office estimates that the $9.3 billion in supplemental payments proposed
by Proposition 1B is higher than the payments that would be determined under the current law.*
In fact, that amount may be billions of dollars more than would otherwise be required under
Proposition 98, thus increasing the long term cost.*’

*Id.
' Voter Guide, supran. 7.
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The third component regards Proposition 1B’s attachment to Proposition 1A. Proposition 1A
seeks to provide the state with additional revenue (through increased taxes) to help balance the
budget.*' If both initiatives are approved by voters, in addition to increasing taxes Proposition 1A
would create an account for Proposition 1B in which 1.5 percent of the General Fund would be
added annually until the $9.3 billion obligation is raised.** Therefore, Proposition 1B indirectly
benefits from an extended taxation period.

I11. Constitutional Issues

There are two separate constitutional issues that arise from Proposition 1B. First, as explained in
“Procedural Effect” (Part I. c. supra), this measure would eliminate current uncertainty about the
maintenance factor obligation, but it would not clarify this issue for the future. Proposition1B
would allow the state to essentially side-step the two issues presented by using Test 1 in 2008-09
and 2009-10, without clarifying what is required under Proposition 98 for the future.”

Second, if Proposition 1B is approved by voters, it could potentially be challenged as a violation
of the single-subject rule. The single-subject rule states that an initiative measure embracing
more than one subject may not be submitted to the voters or have any effect.** One of the main
justifications for the single subject rule is that it prevents voters from having to accept part of an
initiative proposal, which they oppose, in order to obtain a change they support.*’ A court could
find that the linking strategy used here—forcing voters to approve Proposition 1A in order to
enact Proposition 1B—is essentially the same idea. However, this idea is merely theoretical
because such a challenge has never been brought before the California courts.

IV.  Post-election Litigation

Due to the disagreement over interpretation of the Proposition 98, it is likely that if Proposition
1B is not approved by voters there will be litigation over this issue.*® Currently, Governor
Schwarzenegger's finance officials say that if Proposition 1B does not pass, there is no obligation
created under Test 1 years, under Proposition 98."” However, proponents believe they should
receive the $9.3 billion under Proposition 98. Therefore, proponents will likely file a lawsuit to
interpret the California Constitution and determine the appropriate maintenance factor
obligation.*® Proponents would advocate that the correct constitutional interpretation would be to
allocate the $9.3 billion to education.”” To that end, they will likely argue that the state’s decision

2 See Voter Guide, Proposition 14 Analysis, supra, n.48.

1d.
* Voter Guide, supran. 7.
* Cal. Const. Article 11, sec. 8(d).
* Michael D. Gilbert, Single Subject Rules and the Legislative Process, 67 U. Pitt. L. Rev. 803 (2006).
* Ballot Propositions, supra n. 1; Greg Lucas, Proposition 98 and the Budget—Who's Right?,
http://californiascapitol.com/blog/?p=213 (posted January 15, 2009).
*7'S. F. Chron., Governor Makes a Grab For State School Funds, http://www.sfgate.com/cgi-
bin/article.cgi?f=/c/a/2009/01/13/MNS4159KA4.DTL (January 14, 2009) [hereinafter Governor Grab].
* The Union-Tribune, Outcome For Prop. 14, 1B Intertwined in May Vote, http://www3.signonsandiego.com/
stories/2009/apr/22/1n22prop 1b002456-outcome-prop-1a-1b-intertwined-ma/?california&zIndex=86406 (posted
April 22,2009, 2:00 a.m. PST) [hereinafter Intertwined].
* Ballot Propositions, supran. 1.
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to use Test 1 for 2008-09 creates a $7.9 billion maintenance factor obligation.” (The difference
between what the state would have owed under Test 2 and what is actually paid under Test 1).
This amount added to the previous $1.4 billion obligation, would equal the $9.3 billion
obligation.

Opponents, on the other hand, would argue that the correct constitutional interpretation does not
create a maintenance factor obligation when Test 1 is used.’' Because Proposition 98 only
mentions a maintenance factor obligation requirement in Test 3 years—and says nothing about
Test 1 years—opponents, such as Governor Schwarzenegger's finance officials, say there is no
constitutional requirement to pay the $7.9 billion.>

V. Policy Considerations
A. Proponents

Proponents of Proposition 1B include the California Teachers Association (CTA), Governor
Schwarzenegger, and the Democratic leadership of the State Legislature.”® They argue that
education spending cuts have already caused a downgrade to the educational system.”* They
argue that, without approval of Proposition 1B, these education downgrades may become
permanent.” The CTA urges approval of Proposition 1B because it will “set up a repayment plan
that will allow school districts to rehire teachers, reduce class sizes, purchase up-to-date
textbooks and restore critical education programs” without going through the battle of a
constitutional interpretation. >°

The CTA asserts that high quality education leads to a healthier and more prosperous
community. Further, the CTA points out that California businesses need a well-educated
workforce, which is directly impacted by school funding.”’

B. Opponents

The amount of opposition to Proposition 1B is small, as the opposed parties have focused on its
higher-profile companion initiative, Proposition 1A.”* However, the three main opponents are:

*1d.

d.

> Governa Grab, supra,n. 66.

S, F. Gate, Money Seals the Deal Between Schwarzenegger angh@FAwww.sfgate.com/cgi-
bin/blogs/nov05election/detail?blogid=14&entry id=37426 (posted March 25, 2009) [hereinafter Money Seals the
Deall.

** California Teachers Association, Ballot Argument for 1Bhttp:/www.cta.org/issues/current/
galloHArgumentﬂB.htm (February, 2009).

“ia

d.

* Intertwined supra,n. 67. For example: Critics declined to submit any arguments against it for the state ballot
pamphlet. Voter Guide, supra. 7.
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The California Nurses Association, The American Federation of State, County, and Municipal
Employees, State Council, and The Howard Jarvis Taxpayers Association.”

Opponents of Proposition 1B generally argue three points. First, opponents call the measure a
quick fix that avoids the real constitutional interpretation issue. Opponents allege “Prop. 1B's
primary goal was not boosting education funding, but rather avoiding a nasty ballot fight with
education interests over differing interpretations of Prop. 98. Rather than battle the education
lobby over whether the state would have to repay schools for reductions this year, Prop. 1B
simply agrees to give education the money.”’

Second, opponents allege that “the measure came about as the result of a complicated deal to
keep the powerful teachers unions from opposing Proposition 1A. ... [G]ranting schools $9.3
billion from the rainy-day account ... would delay the day when the reserve fund could really
function as such, and it would mean that all other needs of state government—medical care for
the poor, state universities, law enforcement—would take second place.”®"

Finally, opponents argue there is not enough accountability for the funds. “With some
exceptions, most of the money would be sent to schools without restrictions on how it can be
spent.”* First, the allocation provides funding for general education purposes which can be spent
for a wide variety of purposes.® Second, future legislators have the discretion to provide up to
$200 million to school districts with lower per-pupil revenue limit amounts for equalization
purposes.®* And third, while approximately two thirds of the funding is used for K-12 currently,
the amount of the $9.3 billion split between K-12 schools and community colleges will be left to
future legislators.”

VI.  Financial Support

The CTA donated $2 million to Budget Reform Now, the Schwarzenegger-backed group leading
the Proposition 1B effort, making them the largest single contributor. *°

As stated in part III, section c, supra, the parties opposed to this initiative have focused their time
and money on Proposition 1B’s companion measure, Proposition 1A.

* Nurses Say No to Arnold’s Takeaways!, http://www.calnurses.org/legislative_advocacy/cnannoc-voter-guide-
for.html (2009); Mercury News, Support, Opposition for May Ballot Propositions, (March 25, 2009); Howard Jarvis
Taxpayers Association, Homepage, http://www.hjta.org/ (accessed April 17, 2009).
 The Press-Enterprise, No on 1B, http://www.pe.com/localnews/opinion/editorials/stories/
PE_OpEd _Opinion_S op_14 ed proplb 1.426e851.html (posted April 13,2009, 10:22 p.m. PDT).
*' Los Angeles Times, Proposition 14: The Budget Fix California Needs, http://wwwlatimes.com/news/opinion/la-
oe-campbell12-2009apr12,0,1606259.story (posted April 12, 2009).
62 .
Intertwined, supra, n. 67.
% Ballot Propositions, supran. 1.
64
1d.
“Id.
6 Money Seals the Deal, supra, n. 72.
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VIl.  Conclusion

If approved, Proposition 1B will supplement education funding by $9.3 billion, replacing any
maintenance factabligation that would otherwise be created in 2087and 20089. It will

also temporarily eliminate the issues of how and when to repay the maintenance factor obligation
and will postpone obligation payments until 212l Approval of the measure couldtentially

save the state billions of dollars in the short term by postponing the payments. However,
depending on how a court would interpret Proposition 98, its approval could cost the state
billions of dollars in the long term. Further, the measurenwilclarify the underlying

uncertainty about the maintenance factor in Test 1 years for the future.

If Proposition 1B fails, the maintenance factor obligation will be determined by interpreting the
constitutional provisions enacted by Proposition 9& linknown at this time what the outcome
of that determination would be. By casting a vote in the Statewide Special Election, California
voters will have the opportunity to voice their opinion on whether they prefer a short term
solution (thatray result inspending significantly more on education than required under
Proposition 98) or whether they would prefer to allow the courts to interpret the stateOs
obligation under Proposition 98 (whielzy result in the state being obligated to spend the same
amountas would be required under Proposition 1B:ay result in a significantly smaller
obligation).



