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Cary A. Bricker 
 
Lecturer in Law 
B.A., University of Rochester 
J.D., Boston University 
 
 
Professor Bricker comes to Pacific McGeorge from the Temple 
University School of Law in Philadelphia, where she was director 
of the highest-rated Trial Advocacy program in the country. She 
began her legal career as a staff attorney with the New York 
Legal Aid Society, Criminal Division, taking 20 jury trials to 

verdict in four years. As a senior staff attorney with the Federal Defender Division of the 
Legal Aid Society, she tried 25 jury trials to verdict. While working in New York City, she 
served as a trial advocacy adjunct professor of law at Fordham University, provided 
guest commentary for numerous Court TV trials, and joined the National Institute for 
Trial Advocacy as a faculty member teaching in regional programs, the national session 
and numerous law firms. She became an associate professor at Temple in 2002, 
teaching Trial Advocacy and Advanced Trial Advocacy as well as coaching the law 
school's top-ranked competition team. Professor Bricker was voted Professor of the Year 
in 2006 by the Pacific McGeorge Day and Evening Divisions.  
 
 Cary A. Bricker 

 讲师， 罗切斯特大学文学士(B.A, University of Rochester)，波士顿大学法学博士（J.D, Boston 

University） 

任教于太平洋大学麦克乔治法学院（Pacific McGeorge）之前，Bricher 教授曾在费城的天

普大学（the Temple University）法学院讲学，是该校的全美最高水平庭审抗辩项目负责人。她

是以纽约法律援助协会刑事部律师身份开始她的法律职业生涯的， 并在四年时间里受理了 20

起由陪审团庭审裁决的案件；任法律援助协会联邦被告人部的高级律师期间，她又受理了 25

起由陪审团庭审裁决的案件。在纽约工作期间，她还是福特汉姆大学（Fordham University）庭

审抗辩兼职教授，为多起“电视法庭”庭审提供嘉宾点评， 并作为美国庭审抗辩研究所的成员在

各类地区性项目、全国性会议上及许多律师事务所讲授庭审抗辩技巧。2002年，她被评为天普

大学副教授，讲授庭审抗辩和高级庭审抗辩课程，同时指导该校法学院最佳庭审抗辩竞赛队。

2006年，Bricker教授被太平洋麦克乔治法学院全日部和夜大部共同评为“年度教授”。 
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Fred A. Galves 
 
Professor of Law 
B.A., Colorado College 
J.D., Harvard University 
 
 
Professor Galves has been a member of the Pacific McGeorge 
faculty since 1993. A noted proponent of technology in the 
classroom and the courtroom, he teaches all of his classes using 
display technology. During the current academic year, he was a 
visiting professor of law at both University of Denver and 

Southwestern University, teaching Computer-Assisted Litigation and other subjects. 
Following graduation from the Harvard Law School, Galves served as a judicial clerk for 
Judge John L. Kane (U.S. District Court, District of Colorado). He practiced with the 
Denver law firm of Holland & Hart, specializing in complex commercial litigation and 
litigation against former directors and officers in failed banks and savings and loan 
associations. Since coming to McGeorge in 1993, he has worked on national banking 
legislation with both the Senate and House Banking Committees. He has also been a 
visiting professor at the University of California at Davis School of Law and Fordham Law 
School. One of his articles, "Where the Not So Wild Things Are: Computers in the 
Courtroom, the Federal Rules of Evidence, and the Need for Institutional Reform and 
More Judicial Acceptance," 13 Harv. J.L. & Tech. 161 (2000) was the first law review 
article with an accompanying CD-ROM with full-animation video footnotes. 
 

Fred A. Galves 

教授， 科罗拉多大学文学士（B.A, Colorado College ）， 哈佛大学法学博士（J.D, Harvard 

University） 

Galves 教授自 1993年起任教于太平洋麦克乔治法学院。作为一位积极倡导将科技手段引

入课堂和法庭的著名学者，他所讲授的所有课程都采用了高科技演示技术。2007－2008学年，

他作为丹佛大学（University of Denver ）和西南大学（ Southwestern University）的客座教授，

讲授“计算机协助诉讼”及其他相关课程。 从哈佛大学法学院毕业之后，Galves担任了 John L. 

Kane法官（美国科罗拉多联邦地区法院法官）的书记员。他曾是丹佛 Holland & Hart律师事务

所的从业律师，专长于复杂的商业诉讼和针对倒闭的银行及储蓄贷款协会前高管们的诉讼。

1993年来麦克乔治法学院之后，他与参院和众院银行委员会一起，一直致力于全美银行立法。
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他还是加州大学戴维斯分校法学院和福特汉姆法学院的客座教授。 他的代表作之一、发表于

2000年《哈佛法律和科技》第 13期上的“并非臆想：法庭上的计算机、联邦证据规则、体制性

改革及更多司法采信的需要”一文，是第一篇附有全动画音像脚注光盘的法学学术论文。 

 

Minfei Hu 
 
Lecturer in Law 
LL. B., Northwest University of Politics & Law 
LL. M., Northwest University of Politics & Law 
LL.M., University of the Pacific, McGeorge School of Law 
Ph. D., Wuhan University 
 
 
Professor Hu is a member of the Zhejiang Gongshang University 
faculty. She has taught Private International Law for several 
years. She had been a procurator in Fenghua City for three 

years after her graduation from Northwest University of Politics & Law. She got her Ph. 
D in 2006 from Wuhan University. Funded by the USAID China Program, she studied the 
Teaching of Advocacy at McGeorge School of Law from August 2007 to May 2008. 
 

胡敏飞 

讲师 

西北政法大学法学学士、法学硕士，美国太平洋大学麦克乔治法学院法学硕士，武汉大学法学
博士 

胡敏飞是浙江工商大学法学院教师，主要讲授国际私法。从西北政法大学毕业后，她曾在浙江
省奉化市人民检察院工作 3 年。2006 年获得武汉大学法学博士学位。受美国国际开发署中国
项目的资助，2007－2008 学年她前往麦克乔治法学院学习法律技能教学。 

 
Brian K. Landsberg 
 
Professor of Law 
B.A., J.D., University of California, Berkeley 
 
 
Professor Landsberg worked for the U.S. Department of Justice, 
Civil Rights Division, from 1964 to 1986. As a trial attorney, he 
was associate counsel in the Selma, Alabama civil rights cases. 
He later supervised the division’s Education Section for five 
years and then headed the Appellate Section for 12 years.  
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Professor Landsberg was an adjunct professor of law at Georgetown University for four 
years. He has been a professor Pacific McGeorge School of Law since 1986. In 1993, 
Professor Landsberg took a six-month leave of absence to serve in the No. 2 post in the 
Justice Department’s Civil Rights Division, where he was an Acting Deputy Assistant 
Attorney General.  He has taught at the Pacific McGeorge Institute on International Legal 
Studies in Salzburg, Austria and the International Law Institute in Kampala, and served 
as Program Director, Summer Law Institute, Kenneth Wang School of Law, Suzhou, 
China. He is Program Director for the Pacific McGeorge Rule of Law Program in China, 
funded by the U.S. Agency for International Development. He has also taught as a 
visiting professor at University of California, Berkeley. Professor Landsberg is the author 
of the books Alabama and the Origins of the Voting Rights Act and Enforcing Civil Rights: 
Race Discrimination and the Department of Justice and co-authored Global Issues in 
Constitutional Law with Professor Leslie Jacobs. 
 
Brian K. Landsberg 
 
教授，加州大学伯克利分校文学士、法学博士（B.A, J.D, University of California, Berkeley） 

1964年至 1986年期间，Landsberg 教授任职于美国司法部民权部。作为一位出庭律师，他
是阿拉巴马州塞尔马（Selma）民权案的合作律师。曾主管民权部教育处 5年，随后又负责上
诉处 12年。期间，他还在乔治城大学（Georgetown University）做过 4年的兼职教授。1986

年， Landsberg成为太平洋大学麦克乔治法学院的教授。1993年，他暂离法学院在司法部民权
部服务了 6个月，时任代理常务助理检察长，是民权部的二把手。他先后在奥地利匹兹堡的太
平洋麦克乔治国际法律研究院、堪培拉国际法学院讲学，并曾任中国苏州大学王健法学院暑期
法学班的项目负责人。他是“中国的法治”项目——这一由美国国际开发署资助项目的太平洋麦
克乔治法学院的项目负责人。Landsberg教授著作颇丰，代表作有《阿拉巴马与选举权法案的
由来》、《民权的实施：种族歧视和司法部》、《宪法的全球性问题》（与 Leslie Jacobs教授
合著）等。 
 

 
Thomas J. Leach 
 
Professor of Law 
Director, Advocacy Certificate Program 
B.A., Cornell University 
M.A.T., Wesleyan University 
J.D., University of Pennsylvania 
 
 
Professor Leach team-teaches Trial Advocacy with 

Professor Joseph Taylor and Professor Cary Bricker and developed and teaches 
Advanced Trial Advocacy (a course added in 1999). He came to Pacific McGeorge in 
1996 from Philadelphia, where he was a trial lawyer and partner at the firm of Drinker 
Biddle & Reath and taught as an adjunct professor at Temple University School of Law. 
He also directs and teaches trial-skills courses for the National Institute for Trial 
Advocacy. Professor Leach served a two-year clerkship with Judge Edmund Spaeth of 
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the Superior Court of Pennsylvania before joining his firm in 1978. He litigated in the 
fields of general corporate and commercial disputes, specializing in franchising, 
construction, and automotive products liability cases. Professor Leach was also the chair 
of his firm’s Alternative Dispute Resolution Resources Group, and litigated several multi- 
million dollar cases settled through ADR techniques.  Professor Leach has taught trial 
skills in US-AID programs in Santiago, Chile and Beijing, China, and as a guest faculty 
member at University of Parma, Italy. 
 
托马斯 J.里切教授 

法学教授，抗辩技能证书项目主任。康乃尔大学文学士(B.A.,Cornell University)；M.A.T., 卫斯廉
大学(Wesleyan University)；J.D., 宾夕法尼亚大学法学博士(J.D.,University of 

Pennsylvania)。 
 
里切教授与泰勒教授和布瑞克教授共同执教诉讼准备及其技能课程，并于 1999 年新开设诉讼

技能高级班课程。他于 1996 年加盟麦克乔治(McGeorge)法学院，在此之前他是费城 Drinker 

Biddle & Reath 律师事务所的合伙人和诉讼律师，同时也是天普大学（Temple University）法学院
的兼职教授。同时他还在全国审判技能研究中心指导和讲授诉讼技能课程。里切教授在 1978 年开始
律师执业之前，曾在 Pennsylvania 高等法院担任 Edmund Spaeth 法官的助理两年，他从事公司和
商业纠纷诉讼，特别擅长特许经营、建筑和汽车产品质量责任案件。里切教授还曾担任所在律师事务所
替代式争端解决（ADR）方法小组的主席，并通过 ADR 方法处理了多起标的数百万美元的案件。里切
教授先后在智利圣地亚哥和中国北京讲授了由美国国际开发署资助的诉讼技能课程，并在意大利
Parma 大学作为客座教授讲授诉讼技能课程。 

 
 
 

 
Wenyan Luo 
 
 
Professor in Law 
LL.B, Hangzhou University (renamed “Zhejiang University”)  
LL.M, Wuhan University 
LL.M, McGeorge School of Law 
 
Professor Luo has been teaching administrative litigation, 
administrative law and the law on state compensation since she 
took the teaching position in 199. She became a professor at 
Zhejiang Gongshang University in 2003. The course 

Administrative law and administrative litigation law that Professor Luo is responsible for 
has been ranked as provincial-level courseware. Currently Professor Luo is associate 
dean of faculty of law at Zhejiang Gongshang University. She is also a part time lawyer 
and has handled some cases in the administrative law field. Professor Luo pursued LL.M 
of Teaching on Advocacy as a part of USAID China project at McGeorge School of Law 
from August 2007 to May 2008. 
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罗文燕 

法学教授。杭州大学法学学士，武汉大学法学硕士，太平洋大学麦克乔治法学院法学硕士
(LL.M)。 

罗文燕教授自 1990年开始执教，一直从事行政法、行政诉讼法和国家赔偿法的教学与研
究。她于 2003年晋升为法学教授。罗教授主持的法学核心课程《行政法与行政诉讼法》被评
为浙江省精品课程。罗文燕教授现任浙江工商大学法学院副院长，同时她也是兼职律师，曾办
理数起行政诉讼案件。作为美国国际开发署中国项目的一部分，罗教授于 2007年 8月至 2008

年 5月在美国太平洋大学麦克乔治法学院学习法律技能教学。 
 

 
Jarrod Wong 
 
Assistant Professor of Law 
B.A. (Law), Cambridge University  
LL.M., University of Chicago 
J.D., University of California, Berkeley 
 
 
Trained and educated in both the United States and 
Europe, Professor Wong has centered his scholarship on issues 
in international dispute resolution. He graduated Order of the 
Coif from Boalt Hall School of Law, UC Berkeley. He also holds a 

law degree with First Class Honours from Cambridge University and a Master of Laws 
degree from the Law School of the University of Chicago. Prior to joining the faculty, 
Professor Wong served as Legal Advisor to Judge Charles N. Brower at the Iran-U.S. 
Claims Tribunal at The Hague, Netherlands. He was also associated with the law firm of 
Cravath, Swaine & Moore in New York and has practiced in San Francisco with the law 
firms of Heller Ehrman and O’Melveny & Myers. Professor Wong is also a member of the 
research and workshop faculty team on a USAID China project. This five-school initiative 
is spearheaded by Pacific McGeorge and funded by a grant from the U.S. Agency of 
International Development to assist Chinese legal educators in providing legal skills 
training in advocacy and clinical legal services.  
 

 

 
杰瑞德 王 

助理教授。B.A. (Law), 剑桥大学(Cambridge University)；LL.M., 芝加哥大学法学硕士
(LL.M.,University of Chicago)；加州大学伯克利分校法学博士(J.D.,University of California, 

Berkeley)。 

王教授在美国和欧洲接受法律教育和训练， 其学术领域的重点为国际争端解决问题。他以优等生荣誉
毕业于加州伯克利大学Boalt Hall法学院，他还获得了剑桥大学一级荣誉法律学位和芝加哥大学法学院
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法律硕士学位。在加盟麦克乔治法学院之前，王教授在设于荷兰海牙的伊朗-美国索赔法庭担任Charl

N. Brower法官的法律助理。他还曾在纽约Cravath, Swaine & Moore律师事务所兼职，并在旧金山
Heller Ehrman and O’Melveny & Myers律师事务所执业。王教授是美国国际开发署资助的中国项目的
研究和培训班成员。这一由中美五所法学院参加的项目，由太平洋大学麦克乔治法学院发起、美国国际
开发署提供资助，旨在通过诉讼和诊所教育的法律技能培养帮助中国法学教育工作者。 

es 
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Establishing and Enhancing Experiential Legal 
Education in China:  

Faculty Workshop Presented by Pacific McGeorge 
School of Law• 

 
SCHEDULE of Summer 2008 Program 

 
WEEK #1 – Negotiation & Mediation 

 
READINGS: Fisher, Roger, Getting to Yes, Intro, pp. xi-xii; Chp. 1, pp. 1-14. 
 

MONDAY, JULY 21st 
  9:00 – 
10:00 

– Welcome; Introduction (Luo, Landsberg, Milstein)  

10:00 – 
12:00 

Connecting US and Chinese Clinical and Advocacy 
Education 
 
Interactive Panels Reflecting on Experience 
– Chao Li, Qilin Ma, Hongqing Teng, and Yanning Yu.  

Moderator: Jenny Lyman 
– Luo Wenyan, Hu Minfei, Yu Guodan, Zou Jundun. 
          Moderator: Cary Bricker 

BREAK  

2:00-4:00 – Interactive panels continued 
4:00-5:00 – Overview (Bricker, Galves) 

– Alternative Dispute Resolution Introduction (Galves) 
– Negotiation Hypothetical; Demonstration (Galves; Bricker 

 
                  
6:30               Opening Banquet 
 
 
 
                                                 
• A joint project of two American law schools, University of the Pacific, McGeorge School of Law and 
American University Washington College of Law, and three Chinese law schools, China University of 
Political Science and Law, South China University of Technology, and Zhejiang Gongshang University.  
Sponsored by a grant from the United States Agency for International Development. 
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READINGS: Fisher, Roger, Getting to Yes, Chps. 2-3, pp. 15-55. 
                       Phoenix v. Intech, Intro, Complaint & Answer 
 
 

TUESDAY, JULY 22nd 
 9:00 – 
10:00 

– Negotiation/Settlement Overview 
– Negotiation Hypothetical:  
–    Fact Gathering; Witness Interviewing; Evidence 

Evaluation 
–    Assessing Factual & Legal Strengths and Weaknesses 
–    Development of Settlement Positions/Strategies 
–    Negotiation Theories, Advantages, Disadvantages  
–    Student Goals; Instructor Goals 

10:00 – 
11:00 

– Negotiation Hypothetical:  
–    Conduct Large Group Negotiation Simulation 
–    Review & Critique of Simulation  
–    HOW to Review & Critique Simulation  
–    Student Goals; Instructor Goals 

11:00 – 
12:00 

– Drafting the Settlement Agreement & Release 
– Scope of Release  
– Review & Critique of Draft Settlement Agreements 
– Student Goals; Instructor Goals 
– Case Materials [Phoenix v. Intech] Review  
– Break into Small Negotiation Groups 
– Confidential Client Materials  

BREAK  

 2:00  –  
3:00 

– Case Materials [Phoenix v. Intech] Review (Cont.) 
– Fact Gathering; Witness Interviewing; Evidence 

Evaluation 
– Assessing Factual & Legal Strengths and Weaknesses  
– Develop of Settlement Positions/Strategies 
– Consider Confidential Client Materials in Small Groups 

 3:00  –  
4:00 

– Conduct Small Group Negotiation Simulations 

 4:00  –  
5:00 

– Review & Critique of Negotiation Simulations  
– HOW to Review & Critique Negotiation Simulations  
– Student Goals; Instructor Goals  
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READINGS: Fisher, Roger, Getting to Yes, Chps. 4-5, pp. 56-94. 
                       Phoenix v. Intech, Depositions, Exhibits (Rest of case file) 
 
 

WEDNESDAY, JULY 23rd 
  9:00 – 
10:00 

– Drafting the Settlement Agreement & Release 
– Scope of Release  
– Review & Critique of Draft Settlement Agreements  
– Student Goals; Instructor Goals  

10:00 – 
11:00 

– Enforcement of Settlement Agreements 
– Ethical Issues in Negotiation & Settlement 
– Negotiation/Settlement Curriculum Development 
– Student Goals; Instructor Goals  

11:00 – 
12:00 

– Introduction to Mediation 
– Duties, Responsibilities of a Mediator 
– Mediation Theories, Advantages, Disadvantages 
– Settlement Persuasion Skills/Strategies  
– Compare & Contrast with Negotiation 
– Case Materials [Phoenix v. Intech] Review:  
– Roles of: Mediators & Parties  
– New Confidential Memos from Parties to Mediator 
– Preparation for Mediation Simulations; Small Groups 

BREAK  

 2:00  –  
3:00 

– Conduct Small Group Mediation Simulations  

 3:00  –  
4:00 

– Review & Critique of Simulations  
– HOW to Review & Critique Simulations  
– Student Goals; Instructor Goals  

 4:00  –  
5:00 

– Enforcement of Mediation Settlement Agreements 
– Ethical Issues in Mediation, Both of Mediators and 

Parties 
– Mediation Curriculum Development 
– Student Goals;Instructor Goals 
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READINGS: Fisher, Roger, Getting to Yes, Conclusion pp. 145-187 
                       Phoenix v. Intech, Depositions, Exhibits (Rest of case file) 
 
 

THURSDAY, JULY 24th 
  9:00 – 
10:00 

– Consider Other Forms of  Mediation (Mini-Juries) (Non-
Binding Arbitration)  

– Introduction to Arbitration  
– Duties & Responsibilities of an Arbiter  
– Arbitration Theories -- Advantages, Disadvantages  
– Arbitration Decisions 
– Compare & Contrast with Negotiation & Mediation 

10:00 – 
11:00 

– Enforcement of Arbitration  
– International Arbitration  
– Drafting Arbitration Clauses  
– Review & Critique of Drafting Clauses  
– HOW to Review & Critique Drafts of Arbitration Clauses  
– Student Goals; Instructor Goals 

11:00 – 
12:00 

– Introduction to Online Dispute Resolution “ODR” Online 
Negotiation, Mediation, Arbitration  

– ODR: Advantages, Disadvantages  
– Compare & Contrast with Traditional ADR 
– Student Goals; Instructor Goals 

BREAK  

 2:00  –  
3:00 

– Enforcement of Arbitration Awards 
– Ethical Issues in Arbitration, Both of Arbiters and Parties 
– Arbitration Curriculum Development 
– Student Goals;Instructor Goals 

 3:00  –  
4:00 

– Preparation for Traditional Arbitration Sessions 
Simulations  

– Preparing Parties 
– Preparing Arbiters 
– HOW to Prepare for Arbitration Sessions Simulations  
– Student Goals;Instructor Goals 

 4:00  –  
5:00 

– General Review of ADR/ODR (Overview)   
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FRIDAY, JULY 25th 
  9:00 – 
10:00 

– Development of Chinese ADR Curriculum with 
Professors 

10:00 – 
11:00 

– Development of Materials; Model Syllabus; Create List 
Serv to Share Course Materials/Syllabi  

11:00 – 
12:00 

– Simulation Schedules; Curriculum/Course Questions 

BREAK  

 2:00  –  
3:00 

– Transition from ADR/ODR to Trial Techniques 
(Galves/Bricker) 

 3:00  –  
4:00 

– Intro to Oral Advocacy/Arbitration (Bricker)  

 4:00  –  
5:00 

– Oral Advocacy/Arbitration Basics  (Bricker) 
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WEEK #2 – Arbitration Advocacy 
 
Notes on terminology: 
  
During Week #2 participants will be divided into two groups (A and B) for the 
practice sessions.  Assignments to these groups will be made at beginning of the 
Program. 
 
All participants attend the lectures, brainstorming, and the sessions on 
“discussion/feedback on critique techniques,” in plenary session.  
 
The individual groups (A and B) will meet in separate rooms wherever the 
schedule indicates “break-out groups.” 
 
“P-M-C faculty” refers to the faculty members from Pacific-McGeorge and 
Professors Hu Minfei and Luo Wenyan. 
 
“Participant-faculty” refers to those members of a break-out group assigned to 
play the part of the critiquing professor during a given skills session.  These 
assignments will be rotated so that all get this experience and training. 
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MONDAY, JULY 28th 
  9:00 – 
10:00 

Theories of persuasion 
Theory/theme/brainstorming 

10:00 – 
10:40 

Brainstorm session with all participants using Phoenix v. 
Intech case 

10:45 – 
12:00 

Lecture:  
Who wins and why: brief pointers on closing argument 
“Two-point” critiques / methodology 

BREAK  

2:00  –  3:00 Break-out session:  
Half of participants perform 6 minutes of a closing argument 
with P-M-C faculty critique 

3:20  –  4:00 Break-out session: 
Remaining participants perform 6 minutes of a closing 
argument.  Participant-faculty will conduct short critiques 

4:10  –  4:30 Discussion: 
Day One and Professional Responsibility (Discussion will 
continue throughout program as issues arise) 
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TUESDAY, JULY 29th 
9:00 – 9:40 Direct Exam/Critiquing of direct 

 
9:45 – 
10:30 

Preparation time for direct examinations in Phoenix v. Intech 
file: prepare 6 minutes of a direct 
 

10:30 –
12:00 

Break-out session: 
Half of participants performs direct examinations with P-M-C 
faculty critique 
 

BREAK  

2:00  –  
3:15 

Break-out session: 
Remaining participants perform direct examinations. 
Participant-faculty will conduct short critiques 
 

3:30  –  
4:00 

Discussion/feedback on critique techniques 
 

 4:15  –  
5:00 

Lecture:  
Cross examination including Impeachment by Prior 
Inconsistent Statement/Critiquing of cross 
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WEDNESDAY, JULY 30th 
9:00 – 9:40 Preparation time for cross exams impeachment: prepare 6 

minutes of a cross including one impeachment by prior 
inconsistent statement 
 

9:45 –11:10 Break-out session: 
Half of participants perform cross examinations with P-M-C 
faculty critique 
 

11:15 –
12:00 

Discussion/feedback on critique techniques and Professional 
Responsibility 
 

LUNCH  

2:00  –  
3:30 

Break-out session: 
Remaining participants perform direct examinations.  
Participant-faculty will conduct short critiques 
 

3:40  –  
4:10 

Discussion/feedback on critique techniques 
 

4:15  –  
5:00 

Opening statements/ 
critiquing opening statements 
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THURSDAY, JULY 31ST 
9:00 –  
9:40 

Preparation time for opening statements: prepare 6 minutes 
of an opening statement  
 

9:45 –  
11:15 

Break-out session: 
Half of participants perform 6 minutes of an opening 
statement with P-M-C faculty critique 
 

11:15 – 
12:00 

Break-out session: 
Other half of participants perform 6 minutes of an opening 
statement. 
Participant-faculty will conduct short critiques 
 

BREAK  

2:00  –  2:45 Continuation of morning break-out session 
 

2:50  –  3:50 Discussion on logistics and mechanics of Friday Arbitration 
 

4:00  –  on Preparation time for Arbitration hearing 
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FRIDAY, AUGUST 1st 
  9:00 – 
12:00 

Arbitration hearing in the case of Phoenix Enterprises, Inc. v. 
Intech Electronics, Inc. 
 
1/3 of participants will serve as lawyers in the Arbitration 
hearing. 
1/3 of participants will serve as witnesses in the hearing. 
1/3 of participants will serve as Participant-faculty critiquers at 
the end of the hearing. 
 

BREAK  

 2:00  –  
3:40 

PMC will conduct critique of lawyers’ performances during 
Arbitration 
 

 3:45  –  
5:30 

Introduction to Week Three , Creating Chinese Law 
Simulations for use in Chinese Law Schools 

including discussion about Case Materials/Structuring 
Courses for Chinese Law Schools, Syllabi, etc. Introduce new 
files and create teams 
  Taylor v. Pinnacle [employment; sexual harassment] 
[Prof. Landsberg] 
  State v. Lawrence [criminal] [Prof. Wong] 
  Restaurant construction permission [administrative] 
[Prof. Luo] 
  Highway Bureau of G Province v. Y Rubber Co. 
[procedure; private international law] [Prof. Hu] 
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WEEK #3 – Creating Chinese Law 
Simulations for Use in Chinese Law 
Schools 

 
 

MONDAY, August 4th 
  9:00 – 
10:00 

Types of simulations [Wong] 
Uses of simulations [Wong] 
Where in the curriculum would one use simulations? [Luo and Hu] 

10:00 – 
10:40 

Phoenix case: discuss whether this is a useful simulation for 
Chinese law students [Landsberg] 
Basic principles of creation of simulations; small problems and 
large case files [Landsberg] 

10:45 – 
12:00 

Teams begin work on the files, including to identify their strengths 
and weaknesses.. 

BREAK  

2:00 – 2:30 Teams continue to work on the files. 

2:40  –  4:00 Teams report respectively on their conclusions, followed by 
discussion on the specific case after the particular report. 

4:10  –  5:00 General discussion of conclusions.  Workshop leaders comment. 
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TUESDAY, August 5th 
  9:00 – 12:00 Teams draft appropriate revisions in the morningetc.].   

 

BREAK  

2:00  –  3:00 Report on the revisions 

3:10  –  4:00 Discussion and critique.   

4:10  –  5:00 Teams then begin preparing to present the simulations that had 
been developed by other teams [e.g., team that developed Taylor 
presents Highway Bureau. 

 

WEDNESDAY August 6th 
  9:00 – 
10:00 

Present restaurant construction simulation; critique;   

10:00 – 
10:40 

Present Highway Bureau simulation; critique by participants. 

10:45 – 
12:00 

Workshop faculty critique the critiques. 
 

BREAK  

2:15  –  3:15 Present Lawrence simulation.  
 
 

3:20  –  4:00 Critique. 

4:10  –  5:00 Workshop faculty critique the critiques. 
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THURSDAY, August 7th 
  9:00 – 
10:00 

Present Taylor simulation; joint session with clinical participants, 
discussing usefulness of simulations and relationship between 
clinical and advocacy education. 
 

10:00 – 
10:40 

Critique. 
 

10:45 – 
12:00 

Workshop faculty critique the critiques. 

BREAK  

2:00  –  4:30 Joint session with clinical participants, discussing usefulness of 
simulations, relationship between clinical and advocacy education, 
strategies for the future. 
 

 
 
6:30              Closing banquet 
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 I.  Overview of Trial Persuasion: Definition and Significance  
 
A. Defined 
 
In the adversarial system, each side presents its case in a way designed to persuade the fact-finder 
(decision-maker), whether arbitrator, judge or jury, that its version of the facts makes more sense 
than the opponent’s such that its side should prevail.  Some of the pivotal elements of persuasion 
include: 
 
1. The credibility of the side’s witnesses and evidence (documents, displays, etc.); 
 
2. A coherent Case Theory and Case Theme: 
 

-Case Theory is a succinct statement by each side of what happened and why it  
happened.  (See Section C below.) 
 
-Case Theme is a short, easy-to-remember version of the Theory, a “bumper-sticker” 
incorporating a powerful moral sense of right and justice, and appealing to the fact-finder’s 
desire to arrive at a just result.  

 
3. The trustworthiness of the attorney presenting that side’s case, and the power of his belief in 

his side’s case, which he must embody in his presentation.  Trustworthiness equals 
credibility. 

 
B. Use of Persuasion in an Arbitration/Trial Setting 
 
Over the course of the week we will focus on ways to teach advocacy students techniques to be 
effective advocates in an arbitration, including how to present one’s witnesses to maximize their 
credibility and persuasive effect.   There is a direct correlation between the lawyer’s demeanor in the 
courtroom and the effectiveness of his witness when testifying.   
 
As to the attorney’s trustworthiness and belief: 
 
1. The attorney must be reliable in all aspects of the trial presentation: well-prepared, timely, 

equipped with the pertinent law and facts to support his arguments, and appropriately 
argumentative on behalf of his case.  (committed to his position and reasonable in his 
presentation). 

 
2. The attorney must show his belief in his case by the strength of his voice; by the energy of 

his examinations and other courtroom activities; and by his unflagging attention to detail.   
 
3. As is evident from the above observations, it has been well said that 
 

“trial work is 10% inspiration, and 90% perspiration.” 
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mentII. Opening State  

A. Defined  

Opening Statement is generally considered to be limited to a factual outline of the case to be 
presented.  Its function is to provide an overview of the case so that the fact-finder / decision-maker 
will be better able to remember the facts in context as they come into evidence through the witnesses 
and documentary evidence.  However, most experienced trial lawyers also consider the Opening 
Statement as the first - and best - opportunity to orient the decision-maker to the emotional appeal of 
their case.  They intend that, by the end of their Opening Statement, the decision-maker will have an 
inclination, whether conscious or subconscious, that right and justice lie on their side of the case.  

B. Techniques  

1. Always start with a statement of your Theme and Theory. Those elements summarize the 
first impression that you want your case to make on the decision-maker. This first moment of 
attention is not a time to waste on bland observations like, "This is a rather simple case," or, 
"You will hear a lot of evidence today on both sides of the issue ...”  Instead, tell the fact-
finders with the first words out of your mouth why they should view the case in your side's 
favor. 

2. In the body of your opening statement, keep the factual summary simple and confined to the 
essential facts. The decision-maker cannot memorize the entire case through an oral 
presentation before she has met and assessed the participants. Instead, she needs the facts in 
outline form so that she can categorize and organize the facts as she hears them through the 
presentation of evidence. The clearer an outline you give, the better able the decision-maker 
will be to remember your side's facts.  

3. Make the opening statement factual, instead of argumentative. It is more persuasive to 
describe your case using vivid facts than to attempt to persuade, at the outset of a case, by 
arguing inferences, conclusions, or appeals to sympathy, emotion, or calls for justice. 
Those argumentative and oratorical devices are reserved for Closing Argument. (The 
initial statement of Theme and Theory is argumentative, but is generally considered a 
permissible deviation from the rule against argument.)  

4. The Opening statement should tell the “story” of your client’s case in an interesting 
manner that grabs the fact-finder’s attention and makes him want to hear the evidence to 
follow. 

5. To the extent possible, eliminate relying on notes when you deliver your opening 
statement.   While having notes with you that contain your outline is certainly permissible, 
try to avoid reading them as you present your case to the fact-finder.  Instead, engage in 
eye contact with the fact-finder as you persuasively convey though your factual recitation 
why your client should prevail.    
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6. End your opening statement by letting the fact-finder clearly know what outcome you are 
seeking in the case.  At an arbitration, for example, that would mean telling the fact-finder 
that at the end of the presentation of evidence you will be asking the panel to find in favor 
of your client and to award damages in the amount of _____.    
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III.  Direct Examination 
 
A.  Defined 
 
Direct examination consists of a lawyer asking witnesses in his case questions that establish facts and 
elements needed to win the case, and the witnesses answering those questions in a clear and 
persuasive manner.   During direct examination the fact-finder will be assessing the witnesses’ 
credibility and reliability.   Typically, these are “friendly” witnesses, in that they affirmatively 
support the side’s case or, at least, take no position favoring one side over the other. 
 
B.  Techniques 
 
1. The goal is to have the WITNESS tell the story - tell what he saw, heard, or knows.  The 

more he does the talking and the attorney stays “in the background,” the better. 
 
2. The best way to keep the focus on the witness is to use open-ended questions that require the 

witness to give a detailed answer.  Try to begin most of your questions with the following 
words:  

WHO 
WHAT 

WHERE 
WHEN 
HOW 
WHY 

DESCRIBE 
TELL US 

 
3. Scientific studies show that listeners remember best what they hear FIRST and LAST.  

Thus, the principles of “PRIMACY” and “RECENCY” (“first” and “last”) suggest that 
you should begin and end your direct examination of a witness with a relatively important 
topic. 

 
4. For effective presentation, the attorney and witness must have repeatedly practiced the  

examination before the arbitration.  The fewer surprises in the courtroom the better.  Also, if  
counsel works with the witness outside the arbitration, the witness will be more confident 
when presenting her testimony in the arbitration.  From the first moment the witness begins 
testifying, the fact finder will be assessing her credibility on the stand.   The more confident 
she feels and seems in her presentation of facts, the more believable she will be.   

 
5. The questioner must take an active interest in the answers the witness is giving.  This is one 

of the hardest parts of direct examination, because the attorney and witness have practiced 
the exam, and the attorney already knows the answers. Direct eye contact with the witness 
helps greatly to give the message that the attorney is listening closely and with interest.  As 
with opening statement, the lawyer should avoid looking at notes when asking questions in 
the proceeding. Instead, the lawyer should convey a sense of “I’m hearing this for the first 
time” when directing the witness. 
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6. A standard outline for a fact witness on direct examination is to spend the first part of the 

questioning on the witness’s background, then “set the scene” for the fact-finder, and 
finally to have the witness tell the story of the case.   With respect to setting the scene, the 
witness may describe the parties to the action, the nature of the action, the physical lay-
out where the action took place, and other descriptions that give the fact-finder context 
for the story that follows.  

 
7.         If there are relevant exhibits in the case, having a witness describe specific exhibits and      

make use of them when explaining relevant facts in the case,  makes the story come to 
life in a more vivid and persuasive manner. 

 
8.         As you witness recounts facts, make sure that you break up the testimony with short 

questions.   Letting a witness talk, uninterrupted, for any length of time runs the risk of 
boring the fact-finder and leading to statements by that witness that are harmful rather 
than helpful to your client’s case.  It is your job as counsel to control the examination 
through your carefully placed, short, open questions, rather than relinquishing control to 
the witness. 
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IV.  Cross Examination 
 
A.  Defined 
 
Cross examination is the questioning of the other side’s witnesses.  It may have one or more of 
several goals: 
 
1. To diminish the harmful effect of the witness’s direct testimony. 
 
2. To obtain information that is helpful to the cross examiner’s side. 
 
3. To reduce the credibility of the witness. 
 
B.  Techniques 
 
1. Because the witness is typically unfriendly to the cross examiner’s case, firm control of the 

witness is essential.  Otherwise, the witness takes the opportunity to strengthen his testimony 
on behalf of that witness’s side. 

 
2. In contrast to direct examination, where the focus of the examination is on the witness, 

during cross examination the focus is on the lawyer.   In effect, the cross-examining attorney 
becomes the witness; through carefully crafted questions that contain factual assertions, the 
lawyer’s goal is to control the witness to the point where the majority of the witness’s 
answers are confined to one of two words: “yes” or “no.”  A successful cross is one where 
the witness effectively confirms the correctness of the cross-examining attorney’s assertions. 

 
3. The primary method of control is the use of “leading questions,” which are defined as one-

fact, delaratory statements with a question mark at the end.  In other words the “questions” 
are really assertions of fact followed by a phrase requiring a response.    For example: 

 
- You left the office at 4:00 pm, didn’t you? 
- You took a bus, didn’t you? 
 -You were alone on that bus? 
- The window on the bus was open? 
- You saw a car drive by? 
- The car was metallic green in color? 
 

4. Never ask an open-ended question (questions that begin with the words: “who, what, where , 
when, why, describe, tell us...”) during cross examination.   Use of open questions on cross 
will often result in the witness effectively wresting control of the examination from the 
lawyer and providing evidence that is harmful to your client’s case.  

 
5. Confine cross to those points you need for your Closing Argument (see below), including 

good points for your side, weaknesses in the points the other side has made through their 
witnesses, and credibility problems that make this witness less believable when testifying.  
When you have done your best to make those points, STOP ASKING QUESTIONS!   A 
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cross-examination that makes the same point over and over tends to lose its effectiveness and 
offers the witness a chance to explain away “bad” answers for the other side.  

 
6.         If a witness fails to answer your carefully crafted one-fact question, and instead gives the 

answer SHE wanted to give, try repeating your question verbatim after she completes that 
answer.  If she still refuses to answer the question posed, try asking your question, again, 
word for word, a third time.  By the second or third time the witness will usually get back on 
track and under your control as the examining lawyer.     

 
7.         Just as with Opening Statement, Closing Argument and Direct Examination, the concept 

of primacy and recency applies to cross examination.    In other words, start and end your 
cross examination with important points. 
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V.  Impeachment 
 

A.  Defined 
 
In general, the term “impeachment” covers (includes) a variety of techniques whose purpose is to 
draw into question the credibility of the witness being examined.  It is, therefore, almost exclusively 
used on cross-examination, although technically there is no rule against its being used on direct 
examination of one’s own witness (e.g., if the witness is “hostile” or “adverse” to the questioner). 
 
B.  Techniques 
 
1. There are nine generally-listed modes of impeachment: 
 

i.  Bias – the witness favors the other side (e.g., the witness thinks all policemen are honest); 
or prejudice – the witness disfavors the side of the questioner (e.g., the witness thinks all 
African-Americans are dishonest). 

 
ii.. Affiliation with the other side – e.g., the witness is the defendant’s brother. 

 
iii.  Poor ability to observe – the witness was unable to see/hear clearly, for reasons of 

position, eyesight, hearing, etc. 
 
 iv.  Poor ability to remember – the witness is old, or otherwise memory-impaired. 
 

v.  Poor ability to recount – the witness does not really know what he is talking about (e.g., 
the witness describes the car as a Toyota, but also admits that it has a symbol that looks 
like a blue-and-white propeller = BMW). 

 
vi.  Interest in the outcome – e.g., the witness will make or lose money depending on which 

side wins. 
 
vii.  Conviction of crime – the witness has a criminal record. 
 
viii.  Reputation for poor truthfulness. 
 
ix.  Prior inconsistent statement – the witness has earlier (before trial) said something directly 

contradictory to her present testimony.   
 
2. The first eight modes of impeachment are done by the usual forms of question to the witness 

on cross, i.e., leading questions; or, in some cases, by asking another witness (W2) about the 
witness (W1) whose credibility is being impeached.  For example, W2 can be called to the 
stand to testify that he knows that W1’s reputation for truthfulness in the community is poor. 

 
3. The last mode of impeachment – by prior inconsistent statement (“PIS”) – requires a specific 

set of steps: 
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   a. Recommit the witness to what he said on direct – to show the jury what 
specific part of the witness’s direct testimony you are about to attack as NOT 
truthful. 

 
b. Accredit (make believable) the circumstances (situation) under which the 

witness made the prior statement – to show the jury that the prior statement is 
more trustworthy than the present (direct) testimony. 

 
c. Confront the witness with the prior statement – to show the jury that the 

present (direct) testimony is NOT truthful. 
 

3. As an example, suppose you represent the Plaintiff/driver of a Toyota (“π/T”) who claims 
that the Defendant/driver of a Suzuki (“∆/S”) went through a red light and hit π/T.  A 
bystander (“B”) at the scene told the investigating police officer that he saw ∆/S go through 
the red light – therefore, also confirming that your client π/T had the green light.  At trial, 
however, you are surprised to see B take the witness stand and testify, on direct examination 
for ∆/S, that ∆/S had the green light, and it was π/T who went through the red light.  Your 
impeachment by PIS would go like this: 

 
   a. Recommit the witness to what he said on direct – “Mr. B, you told this jury 

on direct examination that ∆/S had the green light, did I hear that right?” 
 

b. Accredit (make believable) the circumstances (situation) under which the 
witness made the prior statement – “You gave a statement to the investigating 
officer, didn’t you?  In that statement you told the truth?  This was 
immediately following the accident you had just seen?  So your memory of 
the accident was fresh?  You tried your best to tell the officer exactly what 
you had seen, didn’t you?  After the officer wrote down what you told him, he 
gave you the chance to read it over?  You took that time, didn’t you, to read it 
over?  Then you signed it?  And by signing it, you meant to show that your 
statement was accurate?  And complete?” 

 
c. Confront the witness with the prior statement – “This document I am showing 

you is your statement to the officer, isn’t it?  This is your signature here?  
Please watch as I read, so that you see I am reading it accurately:  it says,  

 ‘I saw the ∆/S come northbound on State Street and go right through the red 
light.’  I read that correctly, didn’t I?” 

 
4. Some impeachments by PIS depend not on what WAS said on the prior occasion, but on 

what was NOT said.  This is called “impeachment by omission.”  The idea is that the witness 
would have said the detail if it were so, and the fact that they did not is proof that they did not 
really have that detail at the time, but added it later.  In our example, if B testifies on direct 
that your client π/T was going at a high rate of speed up to the intersection, but did not tell 
that to the officer, that seems unbelievable – B surely would have given such an important 
detail at the time if it were true.  So the Confrontation goes:  “Please look with me at your 
statement to the officer.  It doesn’t say anywhere in this statement, does it, that π/T was going 
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fast?  And it certainly doesn’t contain the words ‘at a high rate of speed’ that you used on 
direct examination – does it?” 
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VI.  Closing Argument 
 

A.  Defined 
 
In Closing Argument, the attorneys summarize the case presented and make their last attempts to 
persuade the fact-finder that the arbitration should be decided in their side’s favor.  The goals here 
are to compel the decision-maker to take a positive view of one side’s evidence, to weave the 
evidence together to show how it fits within the applicable law, and to persuade the decision-maker 
that a ruling for that side is the fair and just result. 
 
B.  Techniques 
 
1. Do not try to tell the whole story – to recount every detail of evidence you elicited during the 

arbitration.  Instead, focus on the one or two central issues that will decide the case in your 
client’s favor. Once you have done so, recount selected facts you proved that help establish 
why these pivotal issues should be resolved in your client’s favor.    

 
2. Try to reduce your closing argument to an outline rather than a fully written-out speech.  The 

result will free you from extensive reliance on notes and in turn from reading the closing 
rather than truly communicating with the fact finders by talking conversationally and 
engaging in continuous eye contact.  It is important to address the decision-maker directly, 
candidly, and from the heart: too much reliance on notes inhibits persuasive presentation 
during closing.     

 
3. When arguing your client’s case though the presentation of issues and facts, make use of 

visual evidence: photographs, diagrams, lists of pertinent items of evidence.  Studies show 
that we assimilate much more information visually than aurally.  What we see tends to 
convince us more than what we hear.   

 
4. Speak with a voice that conveys conviction, compassion, and fervor.  If you believe in your 

client’s case, and convey that belief through your voice, you will necessarily present your 
closing argument persuasively.     

 
5. Acknowledge the difficult areas of your case, those areas that strengthen your adversary’s 

case, and give the best explanations you can as to how these areas can be harmonized with a 
verdict in your client’s favor.  Candor works better than cowardice. 

 
6. Refer directly to the points of law that tie most closely to your analysis of the facts. 
 
7. Give the fact-finders guidance with respect to deciding which witnesses were credible, and 

which gave testimony that had too many holes:  show through your argument why one 
witness should be believed more readily than another. 

 
8. Tell the fact-finders what the correct result should be before concluding your closing 

argument.  That means directly articulating the verdict you are seeking rather than leaving 
anything to mystery.     
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                      VII.  Teaching Arbitration Advocacy to Law Students 
 
Goal:  This is a “learning by doing” teaching methodology where in each class session, 

individual students perform portions of  an arbitration (opening, direct, cross, closing), 
after which the professor provides constructive comments geared toward improving that 
student’s litigation skills.  While one student plays the role of lawyer, another plays the 
role of witness.  At the end of each class, every student will have performed and received  

 individual critique but will also have benefited from witnessing the professor’s critiques 
of all other members of the class.       

 
A. Teaching Case Analysis and “Brainstorming” 
 
The first step in teaching Arbitration Advocacy is to have the class engage in case analysis and 
brainstorming. Case analysis is a technique that should inform your students’ preparation of all 
work throughout the case.  Brainstorming is a technique for familiarizing yourself with the facts 
of the case and developing a coherent and persuasive case theory and case theme.  It is also an 
extremely effective and accessible means of analyzing your case in detail.  To facilitate thorough 
cases analysis, you will need to guide your students through a detailed breakdown of all the facts 
in the case.  The focus during brainstorming will be on legal theory, factual theory, and 
persuasive theory.   
 
Teaching Steps: 
 
1.  Instruct students that the first step in thorough case analysis is to read every document, review 
all witness statements, and assess any other evidence related to the case.  
 
2.  Next, divide the class into two groups, those representing the plaintiff and those representing 
the defendant.  Separate the groups into two rooms.  Each group, out of the others’ hearing, 
should be instructed to state all the facts favorable to its client’s side, the so-called “good facts.”   
Have a member of the group record each fact on a large pad at the front of the class as it is called 
out.  
 
3.  Once all the “good facts” have been recorded, have the same students state all the “bad” facts;  
facts that at first glance seem unfavorable to their client’s side.  Again, record these facts as the 
students articulate them. 
 
4.  Now instruct the students to select the three strongest facts and three most harmful facts from 
the written lists. Their next step is to weave these facts together in a manner that provides a 
coherent case theory.   Call on one student to stand and state a theory of the case that promotes 
the strongest facts and  best accommodates the most harmful facts. 
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B.  Techniques for Critiquing Student Performances  
 
Four Part Structure of Critique by Professor on Individual Student Performance: 
 
1.  “HEADLINE” the point you are about to make: 
  “I want to talk to you about avoiding leading questions on direct examination.” 
When providing the student with this headljne, be clear and focused about what you want to  
address with the student who has just performed in the Arbitration/Trial.     
 
2.   “PLAYBACK” the words the student used that you are about to comment on: 
             “During your direct examination your question was ‘You didn’t go anywhere that day  
    and instead stayed at home for eight hours and slept, didn’t you’.”   
By repeating to the student the exact words she used during the part of her performance that you 
are about to address you can be sure that both she and the rest of the class are focusing on the  
advocacy point you are about to make. 
 
3.   “PRESCRIPTION”: 
                Give the student an explanation of how they can fix the problem you isolated during  
your playback.  You should actually illustrate the correct way of conducting that portion of the 
arbitration.  For example, to illustrate how to avoid leading on direct examination, your 
prescription might be:  “Ms. Jones, if you start your questions on direct with the words who, 
what, where, when, how, describe, tell us, then you won’t run into a problem with leading the 
witness.  So here you could ask the witness: ‘Where were you on June 10th?  What were you 
doing?  How long did you stay in the house that day?’” 
 
4.  “RATIONALE”: 
           Explain to the student why your prescription is more effective and persuasive than the  
way the student performed the exercise.  In the “leading questions on direct” scenario, you might  
say: “ Ms. Jones, if you ask open questions rather that telling the witness the answer through  
leading questions, the focus will be on her and not on you the lawyer.   That means she will be  
telling the story of her case rather than you and will be much more persuasive to the fact-finder.” 
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C. How to Facilitate Effective Critiques by Professor 
 

1.  Contemporaneous note-taking by Professor: 
 the professor should write down that student’s   

-back” 

e by, and focus of, Professor: 

tique 

 to one or two points per performing student 
          -   Comments should be lawyer-centered and not personal or attacking 
 
3.    Things to avoid during critiques: 
          -   Giving too many points during a single critique 
    -   Telling anecdotal stories of your own advocacy experiences 
    -    Including in your critique “I would do it this way” rather than suggesting more 
                generally another way to go about conducting that direct/cross, etc. 
    -   Questioning the student in a derisive manner by asking:  “What were you thinking???” 
    -   Giving a mixed message by starting the critique with “that was great” then proceeding   
         to give 6 corrections to make it better 
    -   Giving the same performance critique repeatedly before the same group of  
         students during the same class 

 

 While each student-lawyer is performing
 words verbatim.   That way the professor will be able to give an accurate “play

when providing a critique. 
 
2.    Tone, focus, and content of critiqu
     
          -   Voice should be enthusiastic when delivering constructive cri
          -   Focus should be on the particular student’s experience and confidence level 
          -   Teach the group along with the student 
          -   Professor should critique a point that can be readily fixed (e.g., give  
               enough guidance so the student can actually change his behavior the next time    
               he performs) 
          -   Critique should be concise, not wordy 
          -   Professor should confine herself
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PHOENIX ENTERPRISES, INC v. INTECH ELECTRONICS, INC. 
 

CASE FILE 
 

INTRODUCTION 
 
 
 Intech Electronics, Inc. (“Intech”) is a United States manufacturer of video 
game decks and cartridges.  Phoenix Enterprises, Inc. (“Phoenix”) is a Chinese 
manufacturer and distributor of leisure products.  In 2004, Intech and Phoenix 
entered into a licensing agreement that gave Phoenix an exclusive right to 
distribute Intech’s video games and players within Asia for a period of at least 
five years.  In 2004, all Intech games and game players were based on its 
patented “Smartplug” technology. 
 
 Pursuant to this contract, Phoenix manufactured and distributed “Smartplug” 
products beginning in 2004. 
 
 In 2007 Intech licensed its newly-developed “Sp2” games and game players 
to  Sakura Company (“Sakura”), a Japanese company with a well-developed 
Asian distribution network for games and toys.  The Sp2 equipment utilizes 
technology completely distinct from Smartplug.  In the last two years Sakura’s 
Sp2 cartridges and decks have virtually captured the Asian market for video 
games. 
 
 Phoenix has initiated arbitration against Intech, claiming that Intech violated 
their agreement when it licensed the Sp2 technology to Sakura without honoring 
Phoenix’s claimed right of first refusal for new products. 
 
 Intech denies breaching the contract.  Intech claims, instead, that it offered 
Phoenix a distribution contract for the Sp2 games and players, but that Phoenix 
failed effectively or timely to exercise its right of first refusal. 
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APPLICATION FOR ARBITRATION 
 
 

CLAIMANT:  PHOENIX ENTERPRISES, a company incorporated and existing under
 the laws of People’s Republic of China. 
 Domicile:  233 Tian He North Road, Guangzhou 510613, P.R. China. 
 Tel: (8622) 83191701; Fax: (8622) 83191722 
 Person in charge:  Simon Lim, CEO. 
 
 
RESPONDENT:  INTECH ELECTRONICS, INC, a company incorporated and existing 
 under the laws of Delaware, USA. 
 Domicile: 5618 Freeport Blvd, Sacramento, CA 95822, U.S.A. 
 Tel:  (916) 391-8413; Fax:  (916) 391-8417 
 Person in charge:  George Taylor, CEO. 
 
The Arbitration Agreement Upon Which the Present Application Relies:  
 
The arbitration clause - Article 11 of the contract signed by and between the parties and 
attached hereto as Exhibit A – provides in relevant part that “[a]ny dispute, controversy 
or claim arising out of or in connection with this contract, including any question 
regarding its existence, validity or termination, shall . . . [failing settlement] . . . be 
submitted to the China International Economic and Trade Arbitration Commission 
(CIETAC) for arbitration. . . .” 
 
The Facts and Reasons Upon Which the Arbitral Claims Rely: 
 
  1.  On or about January 15, 2004, Claimant and Respondent entered into a 
contract, attached hereto as Exhibit A (“the Contract”), which provides, in relevant part, 
as follows: 
   A.  That Claimant shall have an exclusive right to market in Asia  
   Intech video games and video games players for five years, renewable 
   for five additional years upon substantial satisfactory performance by  
   the respondent for the first five years. 
 
   B.  That, in particular, Claimant shall have an exclusive right to market 

the Intech “Smartplug” technology and all improvements or 
modifications thereof. 
 

   C.  That Claimant shall have a right of first refusal to market all new 
Intech products introduced during the term of the Contract. 
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  2.  Claimant at all times fulfilled its material obligations under the Contract, 
including investing large sums of money in the construction of production facilities and 
in the development of a marketing network throughout Asia. 
   
  3.  Claimant substantially and satisfactorily performed its obligations under 
the Contract during its first five years, thereby entitling it to a renewal of the contract for 
a second period of five years. 
 
  4.  On or about August 4, 2005, Intech introduced a new product called the 
Sp2. 
 
  5.  In violation of the terms of the Contract, Respondent entered into an 
agreement, attached hereto as Exhibit B, with Sakura Company, located in Japan, to 
market the Sp2. 
 
  6.  On or about December 3, 2006, Claimant exercised its right of first refusal 
under paragraphs 9 and 10 of the Contract of January 15, 2004, and agreed to market 
the Sp2 system under terms substantially meeting or exceeding the terms of the 
Respondent’s agreement with Sakura Company.   
 
  7.  In violation of the terms of the Contract, Respondent refused Claimant’s 
exercise of its right of first refusal and entered into the agreement with Sakura 
Company. 
 
Arbitral Claims: 
 
  1.  Claimant is entitled to the specific performance of the Contract for the 
marketing of the Sp2 system in Asia. 
 
  2.  In addition to, and/or in the alternative to, the specific performance of the 
Contract, Respondent shall pay Claimant the amount of One Hundred Eighteen Million, 
Two Hundred and Forty Thousand Dollars ($118,240,000) as the damages suffered by 
Claimant as a result of Respondent’s breach of its contract. 
  
Dated:  January 19, 2007 
         
    Respectfully submitted, 
 
 
 
    /s/ Simon Lim 
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A G R E E M E N T 

 
 WHEREAS, Intech, Electronics, Inc. (Intech) is a United States corporation 
engaged in the design, development, and marketing of video games and video game 
players exclusively in the United States of America; and 
 
 WHEREAS, Phoenix Enterprises, Inc. (Phoenix) is a Chinese corporation engaged 
in the sale and distribution of leisure products in China and throughout Asia; and 
 
 WHEREAS, Intech is desirous of expanding its sales in China and throughout Asia, 
but lacks the distribution network and other facilities with which to do so; and 
 
 WHEREAS, Phoenix is desirous of marketing video games and game players 
throughout Asia, but lacks the technical expertise to develop such products on its own; 
and 
 
 WHEREAS, both Intech and Phoenix believe that it would be mutually 
advantageous for the parties to enter into an agreement whereby Intech licenses its 
video game and game player products for manufacture, sale and distribution in Asia by 
Phoenix Enterprises; 
 
 NOW, THEREFORE, the parties do hereby, and in consideration of the several 
and mutual undertakings herein, agree, contract, and covenant as follows: 
 
  1.  Intech agrees to grant Phoenix an exclusive license to manufacture, sell, 
and distribute “Smartplug” video games and game players throughout Asia. 
 
  2.  Said license is granted for a period of five (5) years, and shall be renewed 
for a further five (5) years upon the satisfactory substantial performance of each party.  
 
  3.  Said license shall include the exclusive right to use in Asia the registered 
trademark “Smartplug,” and any related trademarks now owned, or to be owned or 
developed, by Intech that shall be used for the sale or promotion of “Smartplug” video 
game products.  
 
  4.  Phoenix agrees to manufacture “Smartplug” video games and game 
players in accordance with specifications provided and exclusively controlled by Intech, 
and to use its best efforts to market and distribute said video game products throughout 
Asia. 
 

Exhibit A, page 1 
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5.  All expenses for manufacture, sale, and marketing of said “Smartplug” 
products shall be borne solely by Phoenix, and Intech undertakes no responsibility 
therefor.  Intech shall have no ownership or proprietary interest in advertising materials 
so developed, other than the rights provided herein. 
 
 6.  All expense for research and development of improvements, refinements, and 
modifications to technology and software shall be borne solely by Intech, and Phoenix 
Enterprises undertakes no responsibility therefor.  Phoenix shall have no ownership or 
proprietary interest in technology or software so developed, other than the contractual 
rights provided herein. 
 
 7.  In consideration of the exclusive rights to market Intech video game products 
granted hereunder, Phoenix agrees to pay a royalty to Intech in the amount of fifteen 
percent (15%) of Phoenix’s gross sales of “Smartplug” products in each of the first three 
years of the term of this agreement, increasing one percent each year for the fourth and 
fifth years of the term of this agreement; upon the renewal this agreement for a second 
five (5) year term, the amount of royalties shall be subject to renegotiation by the 
parties, and shall be submitted to binding arbitration in the event that the parties fail to 
agree. 
 
 8.  All royalties due hereunder shall be payable quarterly at the offices of Intech, 
5618 Freeport Blvd, Sacramento, CA 95822, U.S.A. 
 
    9.  In consideration of Phoenix’s undertaking to fund and develop a full Asian 
network for the distribution of “Smartplug” products, Intech grants Phoenix a right of first 
refusal with regard to the manufacture and distribution in China and throughout Asia of 
all new Intech leisure products not otherwise covered hereunder.  This right of first 
refusal shall continue throughout the duration of this Agreement. 
 
 10.  In the event that Intech determines to manufacture, sell, or distribute in China 
and throughout Asia any such new leisure product not otherwise covered hereunder, 
Intech shall first make available to Phoenix Enterprises the opportunity to manufacture, 
sell, and distribute said product(s).  In the event that Intech solicits or receives a 
proposal for such manufacture, sale, or distribution from a firm other than Phoenix, 
Phoenix shall be given written notice of the terms of said proposal and shall have a 
period of thirty (30) days within which to meet or exceed the terms of said proposal. 
 
 
 

Exhibit A, page 2 
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 11.  Any dispute, controversy or claim arising out of or in connection with this 
contract, including any question regarding its existence, validity or termination, shall be 
settled through informal negotiations between the parties. In the event that no 
settlement is reached within 30 days from the date of notification by either party to the 
other that it intends to submit a dispute, controversy or claim to arbitration then such 
dispute, controversy or claim shall be submitted to the China International Economic 
and Trade Arbitration Commission (CIETAC) for arbitration, which shall be conducted in 
accordance with the Commission’s arbitration rules in effect at the time of applying for 
arbitration. The arbitral award is final and binding upon the parties.  Additionally: 
 

A.  The place of arbitration shall be Guangzhou. 
 

B.  The language of the arbitration shall be English. 
 

C.  The tribunal shall consist of three arbitrators. One arbitrator 
shall be selected by each of the respective parties. The presiding 
arbitrator shall be selected in accordance with the relevant arbitration rules 
of the Commission in effect at the time of the selection, except that the 
presiding arbitrator shall not in any event be a national of the country of 
domicile of either of the parties to this contract. 

 
D.  Prior to the hearing, the tribunal shall permit discovery by the parties, 
including with respect to documents or information in the care, custody or 
control of the parties, depositions and written interrogatories. 

 
E.  As part of the hearing, the tribunal shall permit each party to present 
live, oral testimony of and to directly examine its witnesses, as well as to 
cross-examine testifying witnesses presented by the opposing party.   

 
 12.  All issues relating to this contract, including the availability of remedies for a 
breach thereunder, shall be governed by the laws of California, excluding the United 
Nations Convention on Contracts for the International Sales of Goods. 
 
13.  Definitions: 

 
A. The term “Asia” as used within this Agreement shall mean all the  
nations situated, in whole or in part, on the land mass of the Asian 
continent, including China, Japan, India, Taiwan, Korea and the nations in 
ASEAN. 
 

 Exhibit A, page 3 
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  B. The terms “Smartplug” and “Smartplug products” as used within this 

Agreement shall mean Intech’s patented microchip which is currently 
marketed under the trade name “Smartplug,” as well as all games, game 
players, software, and other products or devices that are based on, or 
designed to use or otherwise exploit, the “Smartplug” microchip 
technology, and shall extend to all modifications, revisions, and 
adjustments to the “Smartplug” microchip and ancillary products, and to all 
improvements upon said technology. 
 

 
 
ATTEST, this 15th day of January, 2004 

 
 

 
INTECH ELECTRONICS, INC.  PHOENIX ENTERPRISES, INC. 
     
 
 
by: /s/ Carl Adams  by:  /s/ Simon Lim 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

Exhibit A, page 4 
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A G R E E M E N T 
 

 WHEREAS, Intech Electronics, Inc. (Intech) is a United States corporation 
engaged in the design, development, and marketing of video games and video game 
players primarily in the United States of America; and 
 
 WHEREAS, Sakura Company (Sakura) is a Japanese corporation engaged in 
the sale and distribution of electronic products throughout Asia; and 
 
 WHEREAS, Intech is desirous of marketing its revolutionary “Sp2” throughout 
Asia, but lacks the distribution network and other facilities with which to do so; and 
 
 WHEREAS, Sakura is desirous of marketing this new product throughout 
Asia, and believes that this product has enormous potential in the Asian market; and 
 
 WHEREAS, both Intech and Sakura believe that it would be mutually 
advantageous for the parties to enter into an agreement whereby Intech licenses its Sp2 
products for manufacture, sale, and distribution throughout Asia by Sakura; 
 
 NOW, THEREFORE, the parties do hereby, and in consideration of the 
several and mutual undertakings herein, agree, contract, and covenant as follows: 
 

1.  Sakura shall have the exclusive license to manufacture, sell, and distribute 
the Sp2 video games and game players throughout Asia, for a period of four 
years, effective January 1, 2008. 

 
2.  Sakura shall bear all expenses of manufacture and marketing, while Intech 
shall bear all expenses of research and production. 

 
3.  Sakura shall pay royalties to Intech in the amount of fifteen percent (15%) 
of Sakura’s gross sales of Sp2 products during the term of the contract. 

  
4.  Sakura shall establish distribution and repair facilities for Sp2 products 
throughout Asia, including in Japan, Singapore and Korea beginning June 1, 
2008. 

 
5.  In the event that Sakura fails to maintain distribution and repair facilities in 
each of the above named countries, Sakura shall pay Intech liquidated 
damages in the amount of $50,000 per month or any part thereof during 
which such facilities are absent from any one of the countries designated in 
Paragraph 4, supra. 

 
 

Exhibit B, page 1 
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6. This agreement shall extend to and cover any and all Intech video 
game products which are now or shall be in production, with the exception of 
those already licensed to Phoenix Enterprises, Inc. 

 
 7. Upon the date of the signing of this agreement, Sakura shall have 

immediate access to all Intech technical data and specifications for Sp2, 
provided that Sakura may in its discretion use any part of the period between 
the signing and January 1, 2008 to put in place the necessary manufacturing, 
distribution, and repair facilities. 

 
8. All royalties due hereunder shall be payable quarterly at the office of 
Intech, 5618 Freeport Blvd, Sacramento, CA 95822, U.S.A. 

 
9. The term “Sp2” as used within this Agreement shall mean Intech’s 
patented microchip which is currently marketed under the trade name “Sp2", 
as well as all games, game players, software, and other products or devices 
that are based on, or designed to use or otherwise exploit, the “Sp2” 
microchip technology, and shall extend to all modifications, revisions, and 
adjustments to the “Sp2” microchip and ancillary products, and to all 
improvements upon such technology. 

 
10. The parties specifically contemplate that Intech may in the future 
develop video game products that are based on wholly new technologies 
unrelated to Sp2, although no such technologies are currently contemplated 
or known to Intech.  In the event that such products are developed, they shall 
not be deemed “improvements” of Sp2 within the meaning of this agreement.  
Disagreements over the application of this paragraph shall be submitted to 
binding arbitration. 

 
 
 
 
ATTEST, this 12th day of January, 2007 
 
 
INTECH ELECTRONICS, INC.  SAKURA COMPANY 
 
 
 

by:/s/ Carl Adams by:  /s/ Takashi Motoki 
 
 

 Exhibit B, page 2 
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STATEMENT OF DEFENSE 
 
RESPONDENT:  INTECH ELECTRONICS, INC, a company incorporated and existing 

under the laws of Delaware, USA. 
  Domicile: 5618 Freeport Blvd, Sacramento, CA 95822, U.S.A. 
 Tel:  (916) 391-8413; Fax:  (916) 391-8417 
 Person in charge:  George Taylor, CEO. 
  
CLAIMANT:  PHOENIX ENTERPRISES, INC.,  a company incorporated and existing 

under the laws of People’s Republic of China. 
 Domicile:  233 Tian He North Road, Guangzhou 510613, P.R. China. 
 Tel: (8622) 83191701; Fax: (8622) 83191722 
 Person in charge:  Simon Lim, CEO. 
  
 
Respondent, Intech Electronics, Inc., submits its defense as follows: 
   
  1. On January 15, 2004, the parties entered into the contract (“the Contract”) 
attached as Exhibit A to the Application for Arbitration. 
 
  2.  In 2005, Respondent introduced a new product called Sp2. 
 
  3. In accordance with the contract, Respondent offered Claimant a right of first 
refusal with respect to the marketing of Sp2. 
 
  4. Respondent did not exercise its right of refusal effectively or in a timely 
fashion. 
 
  5.  Respondent as such was entitled to offer the right to distribute Sp2 to other 
companies and subsequently entered into a contract with Sakura Company for the 
distribution of Sp2, which therefore was not a violation of the Contract with Claimant.    
 
   Respondent hereby requests that this application be dismissed, and that 
Respondent be awarded its costs of defending this arbitration. 
 
Dated:  February 9, 2007 

 
      Respectfully submitted, 
 

       /s/ Elizabeth Matthews 
 
Elizabeth Matthews 
Porterhouse & Anthony  
1 B.M.I. Plaza  
Sacramento, California  60611 
Telephone: (916) 503-8576 
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STIPULATION:  Smartplug and Sp2 Technology and Profits 
 
 
 The parties hereto stipulate to the following account of the technical relationship 
between the “Smartplug” technology and the “Sp2” technology.  The parties agree and 
stipulate that no further expert evidence on the scientific or technical relationship 
between the “Smartplug” and “Sp2” will be introduced in this arbitration, whether in the 
parties’ cases in chief or in rebuttal. 
  
 The Sp2 system utilizes technology completely distinct from the Smartplug 
system.  Smartplug and Sp2 are the subjects of separate patents. 
  
 Accordingly, the parties agree that products using the Sp2 technology were not 
covered by the parties’ January 15, 2004 contract concerning licensing of products 
using Smartplug technology, except insofar as such Sp2-technology-based products are 
alleged to be covered by paragraphs 9-10 thereof. 
  
 Additionally, the parties stipulate that Phoenix’s net profits resulting from its 
marketing of the Smartplug system for the period January 15, 2004 through July 15, 
2007 were in the amount of $55,899,000 whereas Sakura’s net profits resulting from its 
marketing of Sp2 for the four-year term of its contract with Intech (January 1, 2008 
through December 31, 2011) are projected to be in the amount of $118,240,000. 
 
 
So stipulated: 
 
       /s/ Counsel for Claimant 
 
 
 
 
       /s/ Counsel for Respondent 
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STIPULATION:  Covenant of Good Faith and Fair Dealing 

 
The parties hereto stipulate that all agreements at issue between them in this 

arbitration are subject to an implied covenant of good faith and fair dealing.  They 
further agree and stipulate that the applicable California law regarding the implied 
covenant of good faith and fair dealing is as follows:   
 
Some covenants and obligations are implied in all contracts. Thus, there is in every 
contract an implied covenant that neither party will do anything to destroy or injure the 
right of the other to receive the benefits of the contract. This means that in every 
contract there exists an implied covenant of good faith and fair dealing. It is not 
necessary that such a covenant be spelled out in order to insure that one party will not 
take unfair advantage of a situation.  Similarly, each party has a duty to do everything 
that the contract presupposes he or she will do to accomplish its purpose and the duty 
not to prevent or hinder performance by the other person. In addition to its principal 
function, the covenant of good faith and fair dealing has a subsidiary use: In the case of 
a contradictory and ambiguous contract, the implied covenant may be applied to aid in 
construction. 
 
The law implies an obligation to perform with care, skill, reasonable expedience, and 
faithfulness the thing agreed to be done. This rule is applicable to all persons who by 
contract undertake professional or other business engagements requiring the exercise 
of care, skill, and knowledge. And the obligation that work performed is to be fit and 
proper for its intended use is implied in all contracts, as are stipulations that are 
necessary to make a contract reasonable, if the contract manifests no contrary 
intention. However, the general rule regarding the covenant of good faith is plainly 
subject to the exception that the parties may, by express provisions of the contract, 
grant the right to engage in the very acts and conduct that would otherwise have been 
forbidden by an implied covenant of good faith and fair dealing.  The implied covenant 
of good faith and fair dealing cannot create rights, obligations or conditions inconsistent 
with the express provisions of the parties’ agreement.   
 
So stipulated: 
 
       /s/ Counsel for Claimant 
 
 
 
 
       /s/ Counsel for Respondent 
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DEPOSITION OF TAN KAR-SENG 
 
 
 My name is Tan Kar-Seng.   I am currently the marketing director for Yum-Yum 
Chocolates, an international confectionery firm headquartered in Tokyo, Japan. Yum-
Yum distributes specialty chocolates and other sweets world-wide, with an emphasis on 
the youth market.  In fact, the concentration on young people is why we use the English 
word “chocolates” in the firm’s name.  English is popular with kids all over the world.   
 
 Until 2005, I was the Asian marketing director for Phoenix Enterprises.  Although 
I was born in China, my family moved to Japan when I was 16 and I was educated at 
Tokyo University.  I stayed on in Japan after I graduated, working in a series of 
marketing and management positions before moving back to China in 2000 to work at 
Phoenix Enterprises.  Many Chinese firms were anxious to have someone on staff with 
my credentials, since my background was often seen as helpful in obtaining a foothold 
for eventual sales in Japan.  I’m not sure how important it really was, but I do speak 
Japanese, as well as Chinese and English. 
 
 I joined Phoenix Enterprises in 2000; my first position was as a marketing 
representative.  I eventually became director for the entire Asian region.  It was always 
important for Phoenix Enterprises to increase sales throughout Asia. 
 
 I was the lead negotiator on the deal with Intech.  Phoenix Enterprises had never 
entered into a licensing arrangement like that before, and it was thought that sales in 
Asia would be the key to the financial success of the entire project.  I exchanged some 
memos with Simon Lim, our CEO, but I was basically in charge.  I believe that I spoke 
with George Taylor at Intech once or twice about the negotiations, and I may have 
made some notes, but I honestly can’t remember any of our conversations. 
 
 We were well aware of the impulsive nature of the video game industry.  Our own 
business -- toys and sports equipment -- is also subject to fads and fluctuations.  It is 
extremely important to anticipate the market.  If you fail to foresee an innovation or a hot 
item, you can lose millions before you have time to turn around.  Of course, sales in 
Asia are less volatile than in the United States, but you still have to be sure to be up to 
date.  It won’t do at all to have a full inventory of Mechano sets just when everyone is 
out shopping for Legos. 
 
 That’s why I made sure that we had a right of first refusal in the contract.  The 
reason for insisting on an automatic option was also to allow us to take advantage of 
Intech’s research department.  For example, if they came up with an entirely new 
product we wanted to be able to have our distributors handle it.   
 
 We had to invest a considerable amount of money in setting up a comprehensive 
Asian distribution system for the video games, and it made sense for us to be sure that 
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we could further amortize those costs through the distribution of other leisure products 
that Intech came up with.  Intech wasn’t willing to finance any part of the outlay for the 
distribution network, so the right of first refusal was more or less in lieu of a contribution 
to our capital expenses. 
 
 In fact, Intech was completely unwilling to participate in our marketing 
development.  Not only did they refuse to make a capital contribution, at one point they 
actually asked us to make a front end payment to them in addition to the eventual 
royalties.  Of course, we refused.  A payment like that would have made the entire 
project prohibitively expensive.  That negotiation, however, had nothing at all to do with 
our right to distribute new products.  It was just part of the payment package. 
 
 The right of first refusal was intended to apply to new products.  Let’s say that 
Intech developed a line of arcade pinball games or interactive videodiscs; we wanted 
the option of distributing new items like that.  So since Sp2 is a new product utilizing 
new technology, it has to be covered by the new products right of first refusal. 
 
 I left Phoenix Enterprises shortly after the Intech deal was finalized.  I hadn’t 
been in Tokyo for many years by then, and looked forward to returning there.  I left on 
very good terms with Phoenix Enterprises; they tried very hard to get me to stay.  It 
certainly is possible that I might return there or to another Chinese company some day. 
The fact is, though, that the international position with Yum-Yum was too good to pass 
up.  Not only did it involve returning to Tokyo, but Yum-Yum is a much bigger company 
than Phoenix Enterprises, and I was going to have one of the most senior positions in 
the firm.  I believed at that point that I had pretty much gone as far as I could go at 
Phoenix Enterprises.  I am very happy at Yum Yum; I run the entire sales division and 
we are doing very well.  I bear no grudges against Phoenix Enterprises.  I learned a 
great deal while I was there and value that experience.  
 
 There was no real opportunity for me to get Asian sales of Smartplug off the 
ground.  I did put together a few marketing proposals before I left.  I am not sure 
whether they were adopted by Phoenix Enterprises.  My ideas about Asian distribution 
were not warmly received. 
 
 I understand that my replacement at Phoenix Enterprises is Chow Jian-Guo. He 
is quite competent, and I have no reason to doubt that he would do a fine job of 
coordinating video sales in Asia.  As far as I know, Mr. Chow speaks only Chinese, but 
that should not be a terrible drawback.  Almost all of the key business people in Asia are 
multi-lingual. I have had almost no contact with Phoenix Enterprises since I left, other 
than some friendly correspondence from Simon Lim informing me about this litigation.  I 
wasn’t involved in any of the negotiations or discussions of Sp2, although I do continue 
to read the trade press on video games.  I learned about the Sp2 controversy from an 
article in GAMES AND TOYS, and I wrote a letter to Simon Lim expressing my concern. 
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 My severance package from Phoenix Enterprises included stock options, which I 
have since exercised.  I currently hold about $160,000 in Phoenix Enterprises stock.  I 
have no idea how my stock might be affected by this lawsuit. 
 
 
 
       /s/ Tan Kar-Seng 7 
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       /s/ Anne Wagner 12 

13        Certified Shorthand Reporter 
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DEPOSITION OF SIMON LIM 
 
 
 My name is Simon Lim.  I am the CEO at Phoenix Enterprises.  I am in charge of 
manufacturing, labor relations, product development, and everything else that goes into 
day to day operations.  I was involved in the initial feasibility studies concerning our 
plunge into the video game market.  I received the original inquiry from Intech, and it 
was my opinion that the Asian markets were definitely ready for the introduction of 
American-style action games.  I spoke several times with George Taylor of Intech, who 
also visited me once in China.  Taylor and I only dealt in generalities.  I left the details of 
the deal to Tan Kar-Seng and I did exchange a few memos during the negotiations.  
During one phone call I told Tan Kar-Seng that I did not want Intech Electronics to be 
able to drop us after five years. 
 
 Our research showed that up until 2004 or so, the home video game market in 
Asia was dominated by what we have come to call the “cerebral-style” games.  These 
games emphasized complicated or tricky situations, in which the challenge was to figure 
out solutions to intricate problems.  Every time you solved a problem, you would go on 
to a higher, more difficult level.  For example, one classic Asian game format involved 
choosing paths to follow in a search for treasure.  Based on clues and past experience, 
the players have to figure out which doors to open, which caves to explore, which rivers 
to cross, and things like that.  The key to the game is accumulating information and 
experience, and then thinking logically. 
 
 In contrast, the American games emphasize speed and combat.   They depend 
on how fast you can anticipate the action and operate the controls, and much less on 
how well you can solve the intellectual puzzle of the game.  Classic American games 
involve sword fights, martial arts, airplane dogfights, and battles of all sorts. 
 
 The Intech “Smartplug” is designed for speed, action, and demolition.  It doesn’t 
store a lot of information, but it delivers incredibly fast action.  No one had marketed 
games like this in Asia before 2004, and we thought that the kids in Asian countries 
would be ready for the innovation.  American things are typically very popular in Asia: 
look at the popularity of American movies, television shows, and clothes.  We could see 
no reason that video games wouldn’t follow the same pattern. 
 
 Unfortunately, it didn’t quite work out that way.  We spent a lot of money on 
production and advertising, but our sales of the Smartplug products were much flatter 
than we had anticipated.  We certainly sold some games and game players, but we just 
couldn’t achieve the market penetration that we originally anticipated.  We performed 
best in China, which after all is our base.  We had much less success in other areas of 
Asia. 
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 In my opinion, our sales problem was partially due to the fact that video games, 
unlike movies or television shows, require a significant capital expenditure on the part of 
the consumer.  It only costs a few dollars for a consumer to check out an American 
movie, but a video game player costs about $150.00 and after that the games cost 
another $40.00 each.  That’s quite a significant investment, especially for a children’s 
product, so I think it is reasonable to expect that the market would be slower to develop.  
Asians were familiar with one type of video game, and they weren’t just going to rush 
out and spend close to $200.00 on an entirely different sort of game.  I think that we 
could have sold American style software fairly easily, but the big hurdle was getting 
Asian consumers to buy the game players, since they would only run the unfamiliar, 
action-oriented Intech games.  I know that we could have succeeded if given enough 
time. 
 
 That is why it was so devastating to us not to get the Sp2 distribution contract.  
As I understand it, the Sp2 chip will run both action games and complex games.  That 
obviously makes the game players much more attractive in Asia, since they are 
supported by familiar sorts of game software, and they can be used for the American-
type games as well.  In other words, the Sp2 technology solves the Asian market 
dilemma.  It really renders the Smartplug useless.  We have continued selling 
Smartplug, and even extended our license for five years, but it is a product without a 
future. 
 
 It is obvious to me that Intech set out to deprive us of the Sp2 technology.  Even 
their timing on the right of first refusal is suspicious.  They never let on that they were 
negotiating with Sakura Company until they already had a done deal, and then they 
informed us by mail, rather than by telephone or fax.  Right there we were deprived of 
several days notice, since it took that long for the letter to arrive.  This was hardly what 
one would call straight dealing. 
 
 I was worried about dealing with Intech.  Our mistake was being too honest.  My 
original option letter concerning Sp2 was intended to accept the Sakura Company 
terms, while suggesting a more cost-efficient alternative.  I foolishly thought that Intech 
wanted the best arrangement, when they were really just trying to trick us out of our 
rights.  In retrospect we should simply have drafted a contract that incorporated all of 
the provisions of the Sakura Company letter, signed it, and faxed it off to Intech.  Once 
we had Sp2 in production, we could have argued about those silly repair facilities.  Who 
repairs a plastic game-player anyhow?  If one of the things breaks we just ship the 
customer a new one. 
 
 The liquidated damages provision is hardly material.  At most it could have come 
to U.S. $600,000 a year, which doesn’t amount to much in a U.S. $100,000,000 market.  
The risk of a small amount of liquidated damages was certainly preferable to losing our 
entire investment in video game technology.  When I said that we “cannot guarantee” 
local repair sites, I meant that we would pay the damages if we had to. 
 
 What’s more, our offer definitely exceeded the Sakura Company proposal.  We 
increased the royalties and we would have gone into production sooner. 
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 We didn’t adopt Tan Kar-Seng’s marketing suggestions for Smartplug because I 
thought it best to establish us first in China.  Our greatest expertise is in China. I thought 
that a strong presence for Smartplug in China would “bleed over” into the rest of Asia, 
eventually spreading our sales.  In fact, I think that our strong Chinese marketing has 
contributed to the success of Sp2 in certain parts of Asia.  I know that Tan Kar-Seng did 
not agree with this decision, but I still think it was right.  I have stayed on good terms 
with Tan Kar-Seng, which has helped us prepare for this lawsuit. 
 
 I am certain that the Sp2 technology will make a better product than the 
Smartplug technology.  It does the same thing, but better.  In American terms, isn’t an 
aluminum baseball bat an improvement over a wooden one, even though they use 
entirely different materials and technology? 
 
 
 
       /s/ Simon Lim 17 

18 
19 
20 
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22        Certified Shorthand Reporter 
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DEPOSITION OF CARL ADAMS 
 
 
 My name is Carl Adams.  I am a senior vice president and director of 
operations at Intech Electronics.  In 2003 and 2004 I was the head of the team that 
negotiated our licensing agreement with Phoenix Enterprises for distribution of our 
products in Asia. 
 
 In 2001 we introduced an advanced video game system in the United States.  
It was tremendously successful, and we very quickly came to dominate the domestic 
video game market.  Our games were based on our patented “Smartplug” chip, 
which at that time was the most sophisticated device on the market.  Smartplug was 
faster and allowed more intricate graphics than any of the competition.  It allowed 
more types of movement, which we expected would be popular with Americans.  At 
the time, other video game technology emphasized complexity and unpredictability.  
We were right in predicting that Americans would be drawn to action, action, action, 
even if it was less cerebral and more routine.   
 
 After two years of continued growth in the United States, we decided to 
expand our distribution internationally by licensing the Smartplug to foreign 
manufacturers and distributors.  Rather than invest in additional production facilities 
ourselves, we thought that greater profits would be available if we allowed existing 
foreign firms to make the products and to use the “Intech” logo in their sales.  In that 
way we would have the advantage of our reputation and their local experience.  
Licensing arrangements like that are common in the game and toy world.  For 
example, Retell licenses the manufacture of “Darbie” dolls to a number of 
companies around the world.  The other companies make and sell the dolls, and 
they pay Retell a royalty for the use of the company name and the “Darbie” logo.  
We wanted to do the same thing for “Smartplug." 
 
 Consumer preferences vary, of course, from country to country.  In the past, 
Asians had always seemed to prefer more strategic, less fast-paced video games.  
We thought that the Asian market was ripe for something new, the American-style 
slam-bang games.    
 
 I led the team that investigated possible foreign partners.  Our primary interest 
was in the Asian/Pacific region and our secondary interest was in the European 
market.  We wanted to be discreet in our inquiries because we didn’t want to affect 
market conditions before we were ready to go into production.  Therefore, to our 
great misfortune, we only spoke to two or three Asian companies before we settled 
on doing business with Phoenix Enterprises. 
 
 Phoenix Enterprises immediately seemed like a good fit for us.  They were 
well established in the Chinese leisure products sector, and they specialized in 
youth-oriented products such as sports equipment and motorized toys.  They had 
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up-to-date production facilities and a lot of know-how.  They had never been in the 
computer game business, but that did not seem like a drawback to us at the time 
since video-game production is actually fairly simple.  Developing the product and 
the software is difficult, but we were still going to do all of that.  Marketing is the real 
issue, and we were confident in Phoenix Enterprises’ ability in that area.  Regarding 
marketing, Phoenix Enterprises made some very specific representations to us, and 
we wouldn’t have contracted with them if they hadn’t virtually guaranteed a certain 
level of performance. 
 
 It was never our expectation that we would be tied to Phoenix Enterprises 
forever.  The term of the initial contract was five years, renewable for another five if 
they performed to our satisfaction.  We wouldn’t have hesitated for a second to drop 
them for the second five-year term if they hadn’t fully performed up to our highest 
expectations.  And frankly, they weren’t performing up to expectations.  Their sales 
were flat, and were concentrated too much in China.  They had far too little 
penetration into other regions of Asia and it wasn’t improving.  The video game 
business is extremely fast moving.  You have to be alert to every new development, 
or you will lose your shirt in a hurry.  We expected Phoenix Enterprises to sink or 
swim on its own, and we didn’t plan to nurse them along if they couldn’t cut it. 
 
 The contract does give Phoenix Enterprises a right of first refusal regarding 
new video technology.  As far as I know, we gave them appropriate notice of our 
intention to negotiate with Sakura Company for the Sp2, and Phoenix Enterprises 
failed to exercise their option.  I wasn’t involved in those transactions, so you would 
have to talk to someone else about them.  George Taylor was in charge of that deal. 
 
 In my original negotiations with Phoenix Enterprises I dealt with Tan Kar-
Seng, who was their vice president for development.  I thought that Tan, who is 
originally from China, was extremely knowledgeable about Asian marketing 
conditions; that heavily influenced my decision to recommend that we go with 
Phoenix Enterprises.   
 
 Anyhow, Tan seemed up to the challenge. Tan is Chinese by birth, but was 
educated at the Tokyo University.  So we had upper management at a Chinese 
company with excellent contacts in Asia. 
  
 By sometime in 2004 we realized that Phoenix Enterprises was simply too 
limited in vision and ability for our true needs.  While their performance was 
satisfactory for what they attempted, there was no way that they were going to show 
the kind of leadership that we needed for Sp2.  George Taylor and I agreed on this 
point.  We didn’t convey this conclusion to Phoenix Enterprises, since we were stuck 
with them and we didn’t want to discourage their efforts. 
 
 I got a 15% salary increase in 2004.  I had deserved a substantial raise for a 
long time, and I’m sure that closing the Phoenix Enterprises deal had something to 
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do with it finally coming through.  The Phoenix Enterprises contract was my main 
project.  The current problems reflect poorly on me, and may affect my raises in the 
future. 
 
 I was not at all involved in the Sakura negotiations.  For whatever reasons, 
George Taylor wanted to handle those talks personally, although ordinarily that 
would have been my job. 
 
 
       /s/ Carl Adams 10 
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15        Certified Shorthand Reporter
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DEPOSITION OF GEORGE TAYLOR 
 
 
 My name is George Taylor.  I am the CEO of Intech Electronic.  I founded the company 
in 2000 after I left the Silicon Partners Computer Company. I own fifty-one percent of the stock 
of Intech.  The balance is publicly held. 
 
 It had been my conviction that video games could be made more popular in the United 
States if they were actually less sophisticated.  Until we entered the business you would have to 
say that the development of video games had been “programmer driven.”  What I mean is that 
the computer hackers who did the programming would think up games that they
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 thought were 
interesting.  That inevitably meant that the games would be intricate and complex, with all sorts 
of twists and turns and logical problems to be solved.  It was my idea that game development 
should be “consumer driven.”  The kids who play our games basically just like mindless speed, 
so we set to work developing the Smartplug chip. 
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 The beauty of the Smartplug technology is that it is incredibly fast.  It allows our games 
to move at a pace that nobody else can match.  Of course, we had to give up a good deal of 
complexity.  Our games can’t hold enough information to provide dozens of levels (or worlds) of 
increasingly difficult challenges.  What they can do is move fast, and that proved enough for the 
kids of America.  We began to dominate the American market almost as soon as we introduced 
Smartplug in 2001.   
 
 After two years of tremendous success in the United States, I decided that it was time to 
consider expanding overseas.  Asia seemed to be the logical next market.  I didn’t want to have 
to invest in production and marketing facilities in that region, so I began looking for a potential 
licensee with good Asian connections. 
 
 After considerable investigation I decided to approach Phoenix Enterprises of China.  
Phoenix Enterprises is a major manufacturer and distributor of toys and games.  I think that they 
specialized in sports equipment for the youth market, which fit right into my theory of speed and 
action.  They didn’t have any experience with video games, but that was fine with me.  We 
wanted to bring some new blood into the business, and in my opinion we would do better 
working with sports people than we would with more hackers and wonks.  Anyway, I liked the 
fact that most everyone at Phoenix spoke English, and also that I was able to speak directly to 
their CEO, Simon Lim.  
 
 After a few phone conversations and a trip to China, Simon Lim and I pretty much 
agreed that we would license Smartplug to Phoenix Enterprises.  We concentrated on getting to 
know each other, but didn’t discuss any specifics.  The details had to be worked out, and I 
assigned that task to Carl Adams, one of my senior vice presidents. I know that Adams 
negotiated with someone named Tan Kar-Seng on the other side.  I never spoke with Tan, but 
Adams kept me informed of all of their discussions and, of course, I approved the agreement. 
 
 It wasn’t until 2005 that we made the major breakthrough with Sp2, and began marketing 
it in the United States.  Until then it was just an idea on the drawing board.  In 2005, however, 
we realized that it had the potential to completely dominate the video game market because, 
unlike Smartplug, it could drive both fast-action and cerebral games.  It could be all things to all 
players, making every other system obsolete.  This feature was particularly important for 
overseas markets, since the Asian market never did seem to pick up on the American-style 
games that Smartplug was designed for. 
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 By 2006 we had also figured out that Phoenix Enterprises wasn’t the marketing dynamo 
that we thought they were.  Their sales were disappointing and we really had lost confidence in 
their ability to distribute the product.  Carl Adams and I agreed to this as soon as we saw the 
summary of their 2004 and 2005 sales.  Tan had left the company and they didn’t seem to have 
anyone else who was familiar with the rest of Asia, as opposed to just the Chinese market.  
Frankly, we weren’t at all happy about the prospect of turning Sp2 over to them.  We knew that 
Sp2 had the potential to turn around our disappointing performance in Asia, but we didn’t think 
that Phoenix Enterprises was the company to handle it.  On the other hand, we had given them 
a right of first refusal and we knew that we were bound by it.  We also had to live with their 
rights to Smartplug under the original contract.  But no one can blame us for hoping that 
Phoenix Enterprises wouldn’t effectively exercise their option. 
 
 The right of first refusal only entitled Phoenix Enterprises to match or exceed any offer 
that we got; it didn’t prevent us from soliciting distribution agreements with other companies.  
Because we were unhappy with Phoenix Enterprises, we immediately started looking around for 
other possible partners.  We were especially interested in finding a firm in Japan or Southeast 
Asia, so we didn’t consider Phoenix Enterprises at all.  We spoke to a Singapore company 
called Top Video and a Vietnamese outfit called Videorama, but for various reasons it didn’t 
seem as though they would be any improvement over Phoenix Enterprises.  The most 
promising firm was Sakura Company of Japan. They had a deep background in games and 
toys, and they were already distributing throughout Asia.  They also had significant contacts in 
Japan, which was a market that Phoenix Enterprises had no hope of tapping. 
 
 We solicited a proposal from Sakura Company knowing that we would have to give 
Phoenix Enterprises an opportunity to match it.  Our negotiations at Sakura Company were with 
the CEO, Takashi Motoki.  Motoki knew of Phoenix Enterprises’ option rights from the very 
beginning of our discussions.  Still, we reached an agreement without much difficulty.  I admit 
that we tried to tailor the proposal to Sakura Company’s unique abilities. 
 
 We stuck to the letter of our contract with Phoenix Enterprises.  We gave them written 
notice of our offer from Sakura Company and informed them that they had 30 days within which 
to match or exceed it.  We were not interested in a counteroffer and the contract doesn’t provide 
for one, so Phoenix Enterprises basically had to take it or leave it on the terms that Sakura 
Company had offered us.  We were tremendously relieved when Phoenix Enterprises failed to 
exercise their right of first refusal within the allotted time.  It would have been a disaster for us if 
they had accepted. 
 
 We never informed Phoenix Enterprises that we were contacting Sakura Company 
because the contract didn’t require us to do that prior to the negotiation of a proposal.  I’m sure 
that Phoenix Enterprises would have preferred for us to let them know that we were 
contemplating a new distributor for Sp2, but that wasn’t part of the plan.  We knew that it would 
be difficult for them to move quickly enough to match Sakura Company’s offer within 30 days, 
but that was just fine with us.  The 30-day time period was Phoenix Enterprises’ problem, not 
ours. 
 
 We did get a response from Phoenix Enterprises within the 30 day period, but we 
interpreted it as a counteroffer, rather than an exercise of their right to match the deal with 
Sakura Company.  We weren’t under any obligation to accept a counteroffer, so we rejected it.  
They refused to set up offices in Japan, and proposed to compensate us for that by increasing 
royalties.  That really was a pretty reasonable compromise, but we didn’t have faith that Phoenix 
Enterprises could sell enough to make royalties meaningful.  We might have compromised with 
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another firm, but Phoenix Enterprises just didn’t have the track record.  Phoenix Enterprises 
later tried to offer us the same terms as Sakura Company but by then it was too late. 
 
 The contract with Sakura contained a liquidated damages provision under which we 
could have sought damages for Sakura’s failure to open distribution and repair facilities in Korea 
and Singapore.  It is true that they have not yet opened such facilities, apart from the sales 
offices they already had in place.  For the time being, the Sakura Company sales offices will 
double as drop-off points for Sp2 repairs, with the work actually being done in Japan.  They 
expect to have on-site repairs available in Singapore and Korea by 2011. We have agreed to 
waive our liquidated damages until then.  Sakura Company’s sales have exceeded all of our 
expectations, so we want to do what we can to preserve our excellent relationship. 
 
 
 
       /s/ George Taylor 15 
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       /s/ Anne Wagner 20 

21        Certified Shorthand Reporter
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 
 

 
       
November 19, 2006 
 
Via National Air Express 
Simon Lim, President 
Phoenix Enterprises 
233 Tian He North Road, Guangzhou 510613, P.R. China  
 
Dear Simon, 
 
 I am writing to you pursuant to paragraphs 9 and 10 of our 
Agreement of January 15, 2004.  Intech Electronics, Inc. has 
determined to license and distribute a new product in Asia, and 
the purpose of this letter is to allow you an opportunity to 
exercise your right of first refusal. 
 
 Specifically, we propose to license to Sakura Company a new 
series of improved video games and game players which we have 
named Sp2.  The technology for Sp2 is entirely distinct from 
“Smartplug,” and is therefore covered only by your right of first 
refusal under our preexisting contract.  I have enclosed a copy 
of the proposal that we have agreed to with Sakura Company.  
 
 Please be advised that you now have 30 days within which to 
match or exceed the exact terms of Sakura Company’s proposal.  We 
will not consider or accept a counteroffer. 
 
 Should you determine not to exercise your contractual 
rights, we would appreciate notification as soon as possible.  As 
we would like to proceed to accept Sakrua Company’s offer as soon 
as possible, we are prepared to compensate you for a waiver of 
your right of first refusal.  
 
 I have been authorized to offer you $100,000 if you provide 
me with an executed waiver within 15 days. 
 
 In any event, we look forward to having your response.  If 
we do not hear from you within 30 days, we shall proceed to 
finalize our agreement with Sakura Company. 
 
 An additional copy of this letter, together with the 
proposal from Sakura Company is being sent to you via United 
States airmail. 
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       Very truly yours, 
 
        
 
 
       /s/ George Taylor 
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P  R  O  P  O  S  A  L 

        
November  9, 2006 
 
TO:  GEORGE TAYLOR, INTECH  ELECTRONICS, INC. 
FROM: TAKASHI MOTOKI, SAKURA COMPANY 
RE:  LICENSING OF SP2 VIDEO GAMES 
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  Sakura Company proposes to enter into an Agreement with Intech Electronics, 
Incorporated, for the licensing, manufacture, and sale of Sp2 video games and game players on 
the following terms: 
 
  1. Sakura Company shall have the exclusive license to manufacture, sell, and 

distribute said games and game players throughout Asia, for a period of four years, 
effective January 1, 2008. 

 
  2. Sakura Company will bear all expenses of manufacture and marketing, while 

Intech will bear all expenses of research and production. 
 
  3. Sakura Company will pay royalties to Intech in the amount of fifteen percent 

(15%) of Sakura Company’s gross sales of Sp2 products during the term of the 
contract. 

 
  4. Sakura Company will establish distribution and repair facilities for Sp2 

products throughout Asia, and specifically in Singapore, Korea, and Japan. 
 
  5. In the event that it fails to maintain distribution and repair facilities in each of 

the above named countries, Sakura Company will pay Intech liquidated damages in 
the amount of $50,000 per month (or any part thereof) during which such facilities 
are absent from any specified country, beginning June 1, 2008. 

 
  6. This agreement shall extend to and cover any and all Intech video game 

products which are now or shall be in production, with the exception of those already 
licensed to Phoenix Enterprises.  

 

69



 
Phoenix Enterprises v. Intech Case File 

-27- 

  7. Upon signing of a formal contract, Sakura Company will have immediate 
access to all Intech technical data and specifications for Sp2, it being understood that 
Sakura Company may use the period between signing and January 1, 2008, to put in 
place the necessary manufacturing, distribution, and repair facilities. 

 
  8. This proposal shall be held open for your acceptance until  
  December 30, 2006. 
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NATIONAL AIR EXPRESS 
AIRBILL 

Deliver To: 
Simon Lim 
Phoenix Enterprises, Inc.  
233 Tian He North Road 
Guangzhou 510613, P.R.  
China 

From: 
  Intech Electronics, Inc. 
  5618 Freeport Blvd.  
  Sacramento, CA  95822 
  U.S.A. 

 

Bill To: 
     Intech 

Account No: 
     7484343 PF 

 

SPECIAL INSTRUCTIONS NATIONAL AIR EXPRESS USE 
 

X     NEXT DAY, REGULAR DELIVERY 

Base Charges:  

 
    NEXT DAY, A.M. DELIVERY 

Declared Value Charge:  

 
    RESTRICTED DELIVERY, ADDRESSEE ONLY 

Other 1:  

 

X     RETURN TRACKING RECORD 

Other 2:  

 

X     SIGNATURE REQUIRED 

TOTAL CHARGES:  

 

SERVICE CONDITIONS, DECLARED VALUE, AND LIMIT OF LIABILITY 
 
Use of this airbill constitutes your agreement to the service conditions in our Customer Service Guide, 
available to you upon request.  See back of sender’s copy of this airbill for information.  Service 
conditions may vary for Government Overnight Service.  See U.S. Government Service Guide for details. 
 
We will not be responsible for any claim in excess of $100 per package, whether the result of loss, 
damage, delay, non-delivery, misdelivery, or misinformation, unless you declare a higher value, pay an 
additional charge, and document your actual loss for a timely claim.  Limitations found in the current 
National Air Express Customer Service Guide apply.  For more information on service conditions, 
declared value, and limitations call us at (800) 555-4555 

National Air Express 
POB 5555 
____________ 

AIRBILL TRACKING NUMBER 
015980234
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NATIONAL AIR EXPRESS 
AIRBILL TRACKING RECORD 

Date Sent:     November 19, 2006 

Addressee: 
  Simon Lim 
  Phoenix Enterprises Inc. 
  233 Tian He North Road 
  Guangzhou 510613, P.R.  China 

Sent by: 
  Intech 
Electronics, Inc. 
  5618 Freeport Blvd 
 Sacramento, CA      
95822 
  U.S.A. 

Account No: 7484343 PF              AIRBILL PACKAGE TRACKING NUMBER 015980234 

Date Delivered: 
November 20, 2006 

NAME 
 
Accepted by: 
 
 
/s/ Wen Li 
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Phoenix Enterprises, Inc. 
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233 Tian He Road 
Guangzhou 510613, P.R. China 

 
24 November, 2006 
 
George Taylor 
Intech, Inc. 
5618 Freeport Blvd  
Sacramento, CA 95822, U.S.A. 
 
Dear George, 
 
 I have received your express package of May 19, and 
I must say that I am completely shocked.  We regard your 
secret negotiations with Sakura Company as a complete 
breach of trust.  Needless to say, it is impossible for 
us to respond to your ultimatum on such short notice.  
You may be assured, however, that we have no intention of 
waiving our contractual right of first refusal for 
$100,000 or for any other sum. 
 
 I have forwarded your letter to our legal counsel.  
You shall certainly hear from us within the allotted 30 
days. 
 
      
     Very truly yours 
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  /s/ Simon Lim 
  President 

RECEIVED 

 
 
 
 

 

November 28, 
2006 

INTECH 
Electronics, 

INC. 
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Phoenix Enterprises, Inc. 
233 Tian He Road 

Guangzhou 510613, P.R. China 
 
 

                
December 3, 2006 
 
George Taylor 
Intech Electronics, Inc. 
5618 Freeport Blvd  
Sacramento, CA 95822, U.S.A. 
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ar George, 

I am writing on behalf of Phoenix Enterprises 
dus th 

 

. 

Specifically, we shall undertake to meet the 
eci ribute 

le by 
 

 

 

Additionally, we further propose to exceed the terms 

 advise us as to when the specifications for 
e S

      
very truly, 

     /s/ Simon Lim

 
De
 
 
In tries to exercise our right of first refusal wi
regard to the licensing of Intech’s Sp2 video products. 
We are not at all pleased with the process that has 
created this situation, but we are prepared to match 
(actually, to exceed) the proposal from Sakura Company
 
 
sp fic terms of Sakura Company’s proposal to dist
Sp2 products throughout Asia.  While we cannot guarantee 
to locate repair facilities in Japan, Korea, and 
Singapore, we do guarantee to make repairs availab
mail from a central location in those countries.  As most
game players would have to be sent through the mails for 
repairs in any event, we do not regard this as a material 
deviation from the Sakura Company proposal.  Furthermore, 
we should be pleased to increase the royalties from sales 
of SP2 in Japan, Korea, and Singapore to eighteen percent 
(18%), which would, in any event, result in a proposal, 
taken as a whole, exceeding the terms offered by Sakura 
Company.  The increase in royalties will more than offset
any possibility of lost sales in said countries as a 
consequence of the absence of local repair facilities.
 
 
of Sakura Company’s offer by beginning some distribution 
of Sp2 as of October 1, 2007, rather than waiting until 
January 1, 2008.  We will be able to achieve this due to 
the fact that, unlike Sakura Company, we already have 
production and distribution facilities in operation. 
  
 Please
th p2 products will be available.  Despite our current 
differences, we believe that we can cooperate profitably 
in the future.  We look forward to hearing from you on an 
urgent basis regarding the details of our acceptance. 
 
 
 
 
      Yours 
 
 
 
  
      President 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 
 

December 18, 2006 
 
Simon Lim 
233 Tian He North Road 
Guangzhou 510613, P.R.  China 
 
Dear President Lim, 
 
 We have received your letter of December 3, 2006.  I 
have reviewed your letter very carefully, together with 
our legal counsel and the executive committee of our 
board of directors. 
 
 It is our conclusion that your proposal amounts to a 
counteroffer which does not match or exceed the terms 
proposed by Sakura Company.  In our view, the location of 
the repair facilities is a material term of the proposal, 
as it should greatly increase our sales in developing 
markets.  Your offer of a small additional royalty in the 
untested markets was generous but, in our opinion, not 
the equivalent of the Sakura Company terms.  We also note 
that you made no reference to the liquidated damages 
provision of the Sakura Company proposal. 
 
 We decline to accept your counteroffer. 
 
 It is our assumption that this closes the matter of 
the Sp2 license.  We do look forward to working with you 
on continued sales of the Smartplug products, pursuant to 
our agreement of January 15, 2004.  We believe that the 
introduction of Sp2 will actually spur the sales of the 
Smartplug line which, as you know, has not been doing 
well. 
 

    Very truly yours, 
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 RECEIVED 
      22 December 2006 

PHOENIX ENTERPRISES, INC       /s/ George Taylor 
      Chief Executive Officer  
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December-24-2006  FROM PHOENIX ENTERPRISES  TO  
01017085558500   P. O1 
 

TELEFACSIMILE COVER SHEET 
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PHOENIX ENTERPRISES  
233 Tian He North Road 

Guangzhou 510613, P.R.  China 
FAX:  071-374-2333 

DATE: 24 DECEMBER, 2006            

TOTAL PAGES (INCLUDING COVER SHEET)       1    

TO:  GEORGE TAYLOR, INTECH ELECTRONICS      

FAX NO:             

FROM: SIMON LIM, PHOENIX ENTERPRISES      

COMMENTS: 

 You misunderstood my letter of December 3, 2006.  We 
exercise our right of first refusal and accept all terms 
contained in your proposed agreement with Sakura Company.  
We intended no counteroffer, but only sought 
clarification of certain provisions and to suggest 
reallocation of the benefits to Intech above the level 
provided for in the Sakura offer. 
 
  Repeat:  We will meet exactly all arrangements you had 
intended with Sakura Company, including repair locations 
and/or liquidated damages.  Had suggested additional 
royalty as alternative subject to your approval, but not 
as counteroffer or substitute.  Repeat:  You are bound by 
Right of First Refusal, which we accepted by letter on 
December 3.  This telefacsimile reconfirms. 
 
     
  
 
If this transmission is incomplete or if you are not the party for whom 
it is intended, please contact Phoenix Enterprises at the Telefacsimile 
number listed above. 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 
December 28, 2006 
 
Simon Lim 
233 Tian He North Road 
Guangzhou 510613, P.R.  China 
 
Dear President Lim, 
 
 I have received your fax of December 24, 2006. 
Unfortunately, your attempted exercise of your right of 
first refusal arrived after the expiration of the option 
period.  We are already irrevocably committed to Sakura 
Company. 
 
 We have reviewed your original letter (dated 
December 3, 2006), and we continue to be of the opinion 
that it constituted a counteroffer, and not an acceptance 
of all of the terms in the Sakura Company proposal.   
 
 Again, we continue to look forward to working with 
you on the Smartplug project.  We believe that your sales 
should be enhanced somewhat by the Asian introduction of 
Sp2, which we expect to take place some time next year.  
We will, of course, advise you of the timing of our plans 
for Sp2, so that you can take best advantage of the new 
campaign. 
 
 We regret that things did not work out as you had 
hoped. 
 
       Very truly yours, 
 
 
       /s/George Taylor 
       President 
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JANUARY-1-2007   FROM  PHOENIX ENTERPRISES TO 

01017085558500   P. O1 

 

TELEFACSIMILE COVER SHEET 
PHOENIX ENTERPRISES  

233 Tian He North Road 
Guangzhou 510613, P.R.  China 

FAX:  071-374-2333 
 

DATE: 1 JANUARY, 2007               

TOTAL PAGES (INCLUDING COVER SHEET)      1   

TO:  GEORGE TAYLOR, INTECH ELECTRONICS          

FAX NO:               

FROM: SIMON LIM, PHOENIX ENTERPRISES          

COMMENTS: 

 Further to your letter of December 28, be advised that 
we consider your action to violate our contract, in that 
we effectively exercised, and do hereby exercise, our 
right of first refusal per paragraphs 9 and 10. 
 
 Unless you reverse your position, we shall have no 
choice but to pursue arbitration. 
 

 

 

 

 

 

 

 
 
 

If this transmission is incomplete or if you are not the party for whom 
it is intended, please contact Phoenix Enterprises Industries, Inc., at 
the Telefacsimile number listed above. 
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PHOENIX ENTERPRISES, INC. 
 

FROM THE DESK OF TAN KAR-SENG 
 
 
17 September, 2003 
 
FROM: TAN KAR-SENG 
 
TO: SIMON LIM 
 
RE: INTECH ELECTRONICS 
 
 I have been haggling with Intech over the amount of 
royalties that we are willing to pay for the licensing of 
the Smartplug products.  I am pleased to report that 
their initial position was quite reasonable, and I think 
that I shall be able to persuade them to go even lower 
still.  We are already, however, well within the 
acceptable range.  From a purely tactical point of view, 
then, I expect that I shall eventually find myself 
“caving in” to their demands.  That being the case, I 
thought that you might suggest some sort of last 
concession that I should ask for in exchange for agreeing 
to their royalty terms.  It obviously couldn’t involve 
money, but there must be some provision that you would 
like to see in the contract.  Perhaps the timing of 
payments or something similar to that? 
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PHOENIX ENTERPRISES, INC. 

FROM THE DESK OF SIMON LIM 

 

19 September, 2003 

TO: TAN KAR-SENG 

FROM: SIMON LIM 

RE: INTECH CONTRACT TERMS 

 Congratulations on the progress of the Intech 
negotiation.  I haven’t really in mind any additional terms 
for the Intech contract.  You seem to have already obtained 
an exclusive license to Smartplug along with a quite 
reasonable royalty.  The exclusive license is really the 
heart of the entire matter; do be sure that we are protected 
for the extended term and that we have access to any 
modifications that they introduce in America.  Frankly, 
their other products (at least the ones that I have seen) 
don’t stand to be worth a farthing to us.   
Once we are producing Smartplug it would hardly make sense 
for us to tool up to produce anything else. 
 
 I suppose that we could request a right of first 
refusal on their subsequent products.  That way we would be 
protected in case they came up with any interesting 
innovations.  If nothing else, we might be able to barter 
away such an option if there is a new product on the 
horizon. 
 
 Do what you think is best, but do not risk our primary 
objective.  Ring me up or drop by if you have any questions. 
 

Handwritten note:    

 March 20 –  

 Simon says 

 - Royalties good 

 - First refusal for 

new equipment 

 - Can we get out 

after 5 years??? 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 

 

INTER-OFFICE MEMORANDUM 

October 16, 2003 

TO:  GEORGE TAYLOR 

FROM: CARL ADAMS 

RE:  PHOENIX ENTERPRISES LICENSING DEAL 

 
 I attach for your review a copy of a letter (dated 
October 10, 2003) that I recently received from Tan Kar-
Seng, my counterpart at Phoenix Enterprises.  We have 
been going back and forth over royalties, and I think 
that we have finally reached agreement on extremely 
favorable terms.  One thing bothers me, though.  
In the course of the negotiations both sides threw up a 
lot of smoke screens, asking for ridiculous terms like 
cash payments up-front.  That’s standard negotiating.  
Now they’ve come up with a “right of first refusal” 
request.  I can’t tell whether that’s another smoke 
screen, or whether it’s really something we should worry 
about. 
 
 We want to give them an exclusive license over all 
of our Smartplug products and their progeny.  Does this 
right of first refusal add anything to that?  Aren’t they 
entitled to all conceivable products once we give them 
the exclusive license?  If so, why would they care about 
the additional provision? 
 
 Am I missing something here?  Does this somehow 
affect the length of the contract?  We’re already going 
with them for 10 years.  You’re the boss; tell me what to 
do. 
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          D-13a 
Phoenix Enterprises, Inc. 
233 Tian He Road 

Guangzhou 510613, P.R. China 
 
 
10 October, 2003 
 
 
Carl Adams 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 
Dear Carl: 
 
 Your royalty terms are acceptable, as is the mutual 
abandonment of requests for front-end payments.  We can 
accept a re-negotiation of royalties for the potential 
five year extension, but we should expressly refer this 
issue to arbitration, in addition to having a general 
arbitration clause, in the event that we fail to agree. 
 
 In view of the higher royalties, however, we shall 
have to insist on the insertion of a clause providing a 
right of first refusal with regard to the distribution in 
Asia of all future Intech products.  If we are to carry 
the full cost of a continent-wide distribution and 
advertising network, then we must have an option on all 
future Intech products, whether or not they are covered 
by our exclusive right to improvements on “Smartplug” and 
its progeny. 
 
 This seems to be our last hurdle.  What do you say? 
 
      Yours truly, 
 
         
 
      /s/ Tan Kar-Seng 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 

 
 
 

INTER-OFFICE MEMORANDUM 
 
 
 

October 17, 2003 

 
TO:  CARL ADAMS 
 
FROM: GEORGE TAYLOR 
 
RE:  PHOENIX ENTERPRISES CONTRACT TERMS 
 
 You were right to contact me on the “right of first 
refusal” question.  Although I don’t see a problem with 
it, I was glad to have the opportunity to look over Tan’s 
letter. 
 
 I see the exclusive license to the Smartplug 
products as covering only the games and cassette decks 
that make direct use of the Smartplug technology, plus 
any peripheral or spin-off material.  For example, the 
Smartplug license would cover any games that we produce 
for the Smartplug deck.  It would also cover things like 
posters, toys, and magazines based on those games. 
 
 The exclusive license wouldn’t cover products that 
are unrelated to Smartplug videos.  For example, if we 
went into the (non-video) pinball machine business, 
Phoenix Enterprises wouldn’t have a claim to distribute 
our products under the exclusive license for Smartplug.  
When we complete our next generation of video games 
(Smart2 or whatever), as opposed to just improving the 
Smartplug, that shouldn’t be covered either. 
 
 Smart2 will use an entirely unrelated technology, 
which should be specifically excluded from the deal.  It 
might cost a fortune to develop, so we have to be free to 
put it up for bid.  It wouldn’t hurt to make sure that 
Phoenix Enterprises understands this distinction, 
although I wouldn’t press it on them at the risk of 
blowing what seems like a very good deal for us on the 
royalties. 
 
 That’s all fairly academic, though.  We have no 
objection to giving Phoenix Enterprises a right of first 
refusal on all of our future products, so long as the 
terms are reasonable, and they have proven that they can 
do the job.  Make sure that they have to exercise their 
rights in writing within 30 days, and that should take 
care of any problems. 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 

 

INTRA-OFFICE MEMORANDUM 

To:  Carl Adams 

From: George Taylor 

Date: October 16, 2006 

Re:  SP2 Contract with Sakura Company 

 I have reviewed the Phoenix Enterprises contract 
with our attorneys.  Unfortunately, they are of the 
opinion that paragraphs 9 and 10 clearly give Phoenix 
Enterprises the right to match any proposal that we 
receive for the Asian distribution of Sp2.   
And that’s the case even if we can get out of the 
Smartplug contract on the basis of unsatisfactory 
performance!     
 
 Our only hope is that Phoenix Enterprises won’t 
exercise their option, which is unlikely given that Sp2 
will probably devastate their Smartplug operations. 
 
 We have two alternatives, as I see it.  First, we 
can try to buy out Phoenix Enterprises’ option, though I 
doubt that we could afford to pay the true value of the 
distribution rights to Sp2. 
 
 More promising is the possibility of structuring 
Sakura Company’s offer in such a way that Phoenix 
Enterprises will be unable to match it.  Sakura Company 
is as strong in Singapore, Korea, and Japan as Phoenix 
Enterprises is weak, so we can place a premium on sales 
and service in these countries.  In other words, we can 
fit the contract terms so that only Sakura Company can 
fulfill them. 
  
 Of course, if Phoenix Enterprises meets the terms 
(whatever they are), we’ll have to go with them.   
In that case, we had better start thinking of ways to 
improve their performance. 
 
 To make sure that you fully understand the gravity 
of the situation, be aware that I will personally handle 
all of these negotiations.  You will not be involved.  
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Should we end up stuck with Phoenix Enterprises, you will 
be responsible for working some magic on their sales! 
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SAKURA COMPANY 
Brooks Bldg. 7F, 1-4-1 Kudankita, Chiyoda-ku,  
Tokyo, 102-0073 Japan 
_____________________________________________________________ 

November 1, 2006 

George Taylor 
Intech Electronics 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 
 

Dear George: 

Following our telephone conversation, it seems to us that we 
can offer several “services” that Phoenix Enterprises will 
not be able to match.  Unlike Phoenix Enterprises, for 
example, we have offices already located in Japan, Korea, 
and Singapore.  It would require little effort or expense to 
turn those offices into repair sites for Sp2 products.  The 
cost, however, would be much greater for a company that has 
no other operations in those countries. 
 
As you pointed out, a liquidated damages provision would 
further add to Phoenix Enterprises’ risk, and we are willing 
to offer such a clause.  You understand, of course, that it 
may take awhile before we actually perform repairs in 
Singapore and Korea as opposed to Japan.  We will most 
likely use the offices as drop-off and distribution sites, 
sending the machines to Japan for the actual work, until 
sufficient volume develops to justify localizing the work.  
I trust that you will consider this an agreeable 
“interpretation.” 
 
 
 
 
 
 
 
 
 
 
 
I shall incorporate these terms in a proposal, which I will 
have with me on November 9, when we meet at your office. 
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       Very truly yours, 

        

RECEIVED    /s/ Takashi Motoki November 8, 
2006 

INTECH 
Electronics, 

INC. 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 

 

November 13, 2006 

Takashi Motoki 
Chief Operating Officer 
Sakura Company 
Brooks Bldg. 7F, 1-4-1 Kudankita, Chiyoda-ku,  
Tokyo, 102-0073 Japan 
 

Dear Takashi: 

 It was good meeting with you last week.  I trust that 
you enjoyed your visit to the United States, and I hope that 
you got to see more of our country than just California.  Of 
course, if all goes as planned, you will have many more 
opportunities to visit us. 
 
 We have reviewed your Proposal of November 9, and its 
terms are entirely acceptable to us.  As I explained to you, 
we do have the small problem of our old contract with 
Phoenix Enterprises, but I do not expect that to present an 
insurmountable difficulty.  They have only 30 days in which 
to match your offer, and I think that the expanded 
distribution provision and the liquidated damages clause 
will be impossible for them to accept.  If they do accept, 
of course, we will have to go with them unless we can think 
of some other way to avoid their services. 
 
 I shall keep you informed of our progress with Phoenix 
Enterprises.  I will ask them for a waiver of their rights 
under the contract, but even if that is not forthcoming we 
will still have an answer in 30 days. 
 
  
 
 
 We look forward to a long and profitable business 
relationship.  I hope that our next meeting can be a formal 
signing -- in Tokyo. 
 

      Very truly yours, 
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      /s/ George Taylor 
      Chief Executive Officer 
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INTECH ELECTRONICS, INC. 
5618 Freeport Blvd. 
Sacramento, CA  95822, U.S.A. 

         

 

December 30, 2006 
 
Takashi Motoki 
Chief Operating Officer 
Sakura Company 
Brooks Bldg. 7F, 1-4-1 Kudankita, Chiyoda-ku,  
Tokyo, 102-0073 Japan 
 
Dear Takashi: 
 
 As we predicted, Phoenix Enterprises has not 
effectively exercised its right of first refusal.  They were 
compelled to present us with a counter-offer, seeking to 
substitute increased royalties for the guarantee of 
distribution sites (and liquidated damages).  Needless to 
say, we chose not to interpret their proposal as “exceeding” 
the terms of your offer.  Thus, we are now free of that 
troublesome firm. 
 
 Please take this letter as our acceptance of your offer 
of November 9, 2006.  Please advise us of your timetable for 
beginning production and setting up the various distribution 
and repair locations. 
 
      Very truly yours, 
 
 
        
 
      /s/ George Taylor 
      Chief Executive Officer 
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Highway Bureau of G Province v. Y Rubber Co. 

Case File:  

In August 2006, the Highway Bureau of G Province (hereafter “Highway 

Bureau”) bought a Ford jeep whose number plate is G03299. Lu was employed as the 

driver of the jeep. In October 2007, Lu bought two tires from a vehicle equipment 

store to replace the original tire of the vehicle. The new tire is the product of Y 

Rubber Co. Ltd. (hereafter “Y Rubber”), a foreign company, and the type of tire is P 

255/ 70R 16. On May 25th, 2008, on the highway from L to X city, the jeep was out of 

control suddenly. It turned over on the way and got fired. All persons in the jeep 

including Lu were killed in the accident and the jeep was damaged totally. The 

investigation report showed that the accident was result from the explosion of the left 

front tire as well as speeding.   

After the accident, Highway Bureau paid a large sum of compensation to 4 

victims first, and then it obtained coverage of damage from insurance company. On 

July 2nd, 2008, the Highway Bureau brought a product liability action against Y 

Rubber and asked for damage of the jeep. Highway Bureau alleged that the tire 

exploded in the accident was manufactured by Y Rubber, as a result, Y Rubber is 

responsible for the damaged suffered by Highway Bureau. 

 

Relevant Rules:  

(1) Civil Procedure Law of China  

Article 241: In the case of an action concerning a contract dispute or other disputes 
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over property rights and interests, brought against a defendant who has no domicile 

within the territory of the People's Republic of  China,  ….the people's  court  of  the 

place …where the torts are  done…shall have jurisdiction. 

(2) General principle of the Civil Law of China 

  Article 146: The law of the place where an infringing act is committed shall apply 

in handling compensation claims for any damage caused by the act.  

(3) Supreme Court’s Advice on How to Apply “General Principle of the Civil Law of 

China” 

Article 187：The lex loci delicti includes the law of the place where an infringing 

act is committed as well as the law of the place where the damage arises. If the place 

where the act is committed is different from the place where the damage arises, the 

court has the discretion to apply the law of either place.   

Article 193: If the applicable law is foreign law, it could be ascertained by: (a) 

parties; (b) the central organization of the country which has judicial coordination 

relation with China; (c)Chinese embassy in the foreign country; (d) the foreign 

embassy in China; (e）legal experts. 

 

G 省公路局诉 Y 橡胶有限公司  

基本案情：2006 年 8 月，G 省公路局（以下简称“公路局”）购买了一辆福特吉

普越野车,车牌号为 G03299。2007 年 10 月，公路局司机陆某在一家汽车配件商

店购买了两条新轮胎，用以替换福特吉普越野车的原装轮胎。新买的两条轮胎型

号为 255/ 70R 16，系某外国公司——Y 橡胶有限公司（以下简称“Y 橡胶）生产。
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2008 年 5 月 25 日，在从 L 市前往 X 市的高速公路上，陆某驾驶的这辆 G03299

越野车突然失控翻转并起火，造成包括陆某在内的车上四人全部死亡、车辆报废

的特大交通事故。事后的事故调查报告显示，该事故是由于越野车前轮突然爆胎，

加上司机陆某超速行驶所致。 

嗣后，公路局首先向在事故中丧生的四人遗属支付了抚恤费；随后保险公司

依据投保单向公路局进行了理赔，并支付了相应的保险金。2008 年 7 月 2 日，

公路局以 Y 橡胶为被告向法院提起了产品责任之诉，要求其赔偿越野车的损失。

公路局声称，在事故中发生爆胎的轮胎为 Y 橡胶所制造，因此 Y 橡胶应当承担

损害赔偿责任。 

 

相关的法律法规： 

1．《中华人民共和国民事诉讼法》第 241 条：因合同纠纷或者其他财产权益

纠纷，对在中华人民共和国领域内没有住所的被告提起的诉讼，……可以由……

侵权行为地人民法院管辖。 

2．《民法通则》第 146 条：侵权行为的损害赔偿，适用侵权行为地法律。 

3．《最高院关于贯彻执行<民法通则>若干问题的意见》： 

  第 187 条：侵权行为地的法律包括侵权行为实施地法律和侵权结果发生地

法律。如果两者不一致时，人民法院可以选择适用。 

  第 193 条：对于应当适用的外国法律，可通过下列途径查明：（1）由当事

人提供；（2）由与我国订立司法协助协定的缔约对方的中央机关提供；（3）由

我国驻该国使领馆提供；（4）由该国驻我国使馆提供；（5）由中外法律专家提

供。 
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Restaurant Construction Permission 

An individual plans to open a restaurant beside a residential area and apply for 

building permission to governmental agency. Since the restaurant will create noise 

and smoke pollution, a number of residents oppose this construction program. The 

program will also cause traffic problem in that area. The individual contends that 

there is no restaurant nearby and his program will provide good service to community. 

This applicant also states that he will take necessary measures to avoid or reduce 

pollution. Under this circumstance, what and how should lawyers do for both 

applicant and the third party (the residents)? What kind of procedure should they 

follow? How should the lawyers advocate their clients’ underlying interests? From the 

vantage of the government, what kind of action serve best the public interests, 

applicant’s interests, and the requirements of law enforcement? And how does it 

work?   

Main relative statutes and regulations: 

1．Administrative License Law of the People's Republic of China. 

2．Regulation on Health Administrative License 

3．Food Health Law of the People’s Republic of China 

4．Regulation on Food Health License 

5．Construction Law of the Peoples Republic of China 
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餐馆建筑许可 

某公民计划在一居民区附近开设一家餐馆并向政府有关部门申请建筑许可。由于餐馆

的开设将产生噪音和排气等污染，而且还会造成所在区域的交通问题，许多住户反对这一餐

馆的建设项目。该公民主张在该居住区附近没有大型餐馆，该餐馆的开设将会改善这一区域

的餐饮服务，而且还指出他将采取一切可能的有效措施，避免和减少污染。 

针对这一具体情形，作为该公民—申请人和住户—利害关系人的律师，该怎样和如何

为自己的当事人主张权利和利益？从政府主管部门的角度，又该如何做出既能满足公共利益

和申请人的利益，又符合法律的具体要求的行政行为？ 

 

相关条款： 

 

1.《中华人民共和国行政许可法》（2003 年 8 月 27 日第十届全国人民代表大会常务委员会

第四次会议通过,自 2004 年 7 月 1 日起施行） 

 

第一条  【立法目的】为了规范行政许可的设定和实施，保护公民、法人和其他组织的合

法权益，维护公共利益和社会秩序，保障和监督行政机关有效实施行政管理，根据宪法，制

定本法。 

第十二条 【可设定许可的事项】下列事项可以设定行政许可： 

   （三）提供公众服务并且直接关系公共利益的职业、行业，需要确定具备特殊信誉、

特殊条件或者特殊技能等资格、资质的事项； 

   （五）企业或者其他组织的设立等，需要确定主体资格的事项； 

 

说明政府对餐饮业设立准入许可是有法律依据的。 
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第三十六条 【利害关系人的知情权】行政机关对行政许可申请进行审查时，发现行政许可

事项直接关系他人重大利益的，应当告知该利害关系人。申请人、利害关系人有权进行陈述

和申辩。行政机关应当听取申请人、利害关系人的意见。 

 

第四十七条 【告知听证权制度】行政许可直接涉及申请人与他人之间重大利益关系的，行

政机关在作出行政许可决定前，应当告知申请人、利害关系人享有要求听证的权利；申请人、

利害关系人在被告知听证权利之日起五日内提出听证申请的，行政机关应当在二十日内组织

听证。 

   申请人、利害关系人不承担行政机关组织听证的费用。 

 

说明在许可决定前应当听取利害关系人的意见，有必要时，还应当举行听证。 

 

2.《中华人民共和国卫生行政许可管理办法》（2004 年 7 月 23 日卫生部部务会议通过，2004

年 11 月 17 日发布，自 2004 年 11 月 17 日起施行） 

 

第三十条  卫生行政许可直接涉及申请人与他人之间重大利益关系，卫生行政部门应当在作

出卫生行政许可决定前发出卫生行政许可听证告知书，告知申请人、利害关系人有要求听证

的权利。 

 

卫生部规章同样肯定了听证规则。 

 

3.《中华人民共和国食品卫生法》（１９９５年１０月３０日第八届全国人民代表大会常务

委员会第十六次会议通过，１９９５年１０月３０日中华人民共和国主席令第五十九号公

布，自１９９５年１０月３０日起施行） 
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第十九条 食品生产经营企业的新建、扩建、改建工程的选址和设计应当符合卫生要求，其

设计审查和工程验收必须有卫生行政部门参加。 

 

新建食品经营企业要求卫生行政部门参加 

   

第二十七条  食品生产经营企业和食品摊贩，必须先取得卫生行政部门发放的卫生许可证方

可向工商行政管理部门申请登记。未取得卫生许可证的，不得从事食品生产经营活动。 

食品生产经营者不得伪造、涂改、出借卫生许可证。 

卫生许可证的发放管理办法由省、自治区、直辖市人民政府卫生行政部门制定。 

 

说明法律明确要求设立食品经营企业的卫生行政许可，并将卫生许可证的发放具体规则的授

权给了省级人民政府卫生行政部门制订。 

 

4.浙江省食品卫生许可证发放管理办法（本办法于二 00 三年四月二十二日由浙江省卫生厅

“浙卫发[2003]102 号”文件发布）scar 

 

第八条 食品生产经营者向有管辖权的卫生行政部门领取《卫生许可证申请书》，如实填写

后根据不同情况提供下列资料一并递交卫生行政部门： 

（三）饮食服务企业 

1、法定代表人或负责人职务证明和身份证复印件； 

2、企业或单位名称证明（工商行政管理部门核准单）； 

4、从业人员健康和卫生知识培训合格证明； 

5、经营场所平面布局图； 

6、新建、扩建、改建单位的《建设项目竣工卫生验收认可书》； 

7、卫生管理组织、制度； 
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8、卫生行政部门要求提供的其它有关资料。 

 

第十条 卫生行政部门受理《卫生许可证申请书》后，应在受理申请之日起 10 个工作日内，

指派两名以上卫生监督员按照有关法律法规规定进行现场审查，审查内容按照《中华人民共

和国食品卫生法》、《食品企业通用卫生规范》等相应的法律、法规、规章和卫生规范、卫

生要求等规定执行，并制作相应的法律文书。 

保健食品生产企业卫生审查依据《保健食品良好生产规范》执行。 

只销售定型包装食品的单位，可不进行现场审查。 

 

说明了申请食品卫生许可的条件和审查标准 

 

5.《食品卫生许可证管理办法》（卫生部于 2005 年 12 月 15 日颁布，2006 年 6 月 1 日起实

行） 

 

第二十条 卫生行政部门对餐饮业、食堂经营者申请卫生许可证的审查内容： 

（一）卫生管理制度、组织和经过专业培训的专兼职食品卫生管理人员设置情况； 

（二）食品加工经营场所的选址、环境、建筑结构、布局、分隔、面积等情况； 

（三）厕所、加工制作专间、更衣室、库房、供水、通风、采光、防尘防鼠防虫害、废弃物

存放、清洗、消毒、餐用具等卫生设施和设备设置情况； 

（四）食品采购、贮存、加工制作及供餐等操作过程中的污染控制措施； 

（五）从业人员健康检查情况； 

（六）省级卫生行政部门规定的其他内容。 

 

6.《中华人民共和国建筑法》（中华人民共和国第八届全国人民代表大会常务委员会第二十

八次会议于 1997 年 11 月 1 日通过，自 1998 年 3 月 1 日起施行。） 
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第七条 建筑工程开工前，建设单位应当按照国家有关规定向工程所在地县级以上人民政府

建设行政主管部门申请领取施工许可证；但是，国务院建设行政主管部门确定的限额以下的

小型工程除外。  

按照国务院规定的权限和程序批准开工报告的建筑工程，不再领取施工许可证。  

 

第八条  申请领取施工许可证，应当具备下列条件：  

  （一）已经办理该建筑工程用地批准手续；  

  （二）在城市规划区的建筑工程，已经取得规划许可证；  

  （三）需要拆迁的，其拆迁进度符合施工要求；  

  （四）已经确定建筑施工企业；  

  （五）有满足施工需要的施工图纸及技术资料；  

  （六）有保证工程质量和安全的具体措施；  

  （七）建设资金已经落实；  

（八）法律、行政法规规定的其他条件。 
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